WORLD TRADE

WT/DS366/R
27 April 2009

ORGANIZATION

(09-1865

Original: English

COLOMBIA 1 INDICATIVE PRICES AND RESTRICTIONS
ON PORTS OF ENTRY

Report of the Panel






(@)

(b)

(@)

(i)

(ii)

(iii)

(iv)

(b)

(€)

WT/DS366/R

Page
TABLE OF CONTENTS

Page
INTRODUGCTION ..ottt ettt et et vam e e e e e e e e e et e e e ramme e e e e eeens 1
[ N O L Y AN = =l O 1 TR 1
Y01 1016 |\ o PR 1
THE USE OF INDICATIVEPRICES IN RELATION © TEXTILE, APPAREL AND FOOTWEAR............. 3
RESTRICTION ON PORT®F ENTRY AND INTERNATIONAL TRANSIT RULESAPPLICABLE
TO TEXTILES, APPAREL ANDFOOTWEAR ARRIVING FFOM PANAMA ...ovuviiiiieiiiieiiieeieeeeemenned 6
THE REQUIREMENT TO PESENT AN ADVANCE IMPORT DECLARATION AND PAY
CUSTOMS DUTIES AND 8LES TAX ON THE BASIS OF THE ADVANCE DECARATION
APPLICABLE TO IMPORTS OF TEXTILES, APPAREL AND FOOTWEARARRIVING FROM
L N 8
THE REQUIREMENT TO PA A FEE TO RECTIFY AN IMPORT DECLARATIONAPPLICABLE
TO TEXTILE IMPORTSARRIVING FROM PANAMA ..o eeeee e s aemmn e 9
PARTIES' REQUESTS FOR FINDINGS AND RECOM MENDATIONS ......ccooeeevveenis ]
ARGUMENTS OF THE PARTIES ..ottt ettt e e e eeeme e e et e eeanees 10
EXECUTIVE SUMMARY OF THE FIRST WRITTEN SBMISSION OFPANAMA .....oveeieeiieeieee, 10
(o]0 [U1e3 T0] o NPT 10
TE MEASUIES AL ISSUR. ... ueerneeeneeee e eeeseeeeree s eeet e eeeareeenteeesimaaressaseesreeanseeanseesnianarernarees 12

Customs valuation of textiles, footwear and other products on the basis of "indicative
O] (01T TP PP PPPPPPPPTPP RPN 12

Port of entry and transiestrictions and customs regulations for textiles from Panama 12
=T o T2 L= T [0 11T o | TSP 12

Colombia's use of indicative pricesdetermine the customs value of textiles,
footwear and other products is inconsistent with Artidle®, 3, 5, 6 and 7.2 (b), (f)
and (g) of thaCustoms Valuation AQreEmMENL.........cceeieeeiiiiiiceeeeeeeee e eeee s 12

Colombia's se of indicative prices is inconsistent with Artitlef the Customs
ValUALION AQIEEIMEINL.......eiiiiiiiiiiiitit e ieeet ettt e e e e eeer e e e e e e e s s e bbb e e e eenrsreeeeeeeas 12

Colombia's use of indicative prices is inconsistent with the methodologies set out in
Articles2, 3, 5, and 6 of the Customs Valuation Agreement...........ccccceeevvicceeeeeeeiennene 13

Colombia's use of indicative prices is inconsistent with Arti¢l2g), (f) and (g) of
the Customs Valuation AQrEEMENL.........oooiii i e e e e e e e e e e e e aaaeee s 14

The payment of customs duties based on indicative prices is not a "guarantee" within
the meaning of Articlé3 of the Customs Valuation Agreement.............ccooeeevveeerinnnee. 14

Colombia's reservation under tBestoms Valuation Agreemdntuse minimum
ValUES NAS EXPIFTEM......oieeeeeeeeeeeee et e e e e e e e e e e eaes 15

Colombia's use of indicative prices to determine the value of iegbtektiles,

footwear and other products for the purpose of levying sales tax when the transaction
value is used to determine the value of like domestic products for that purpose is
inconsistent with Articléll:2, first sentence, of th&ATT1994.......ccvveiieiiiiiieieieeeeeeenn 15



WT/DS366R

Pageii

(d)

(e)

(f)

(9)

(h)

N BToA

(@)

(b)

(@)

(b)

(c)

(d)

(@)
(i)
(ii)

(iii)

Colombia's prohibition of the importation of the importation of textiles from Panama
except at the ports of Bogota and Barranquilla is inconsistent with Adideof the

(N I L TR 16
The port of entry restrictions are applied in a manner that is inconsistent with

Article XIHEL Of the GAT T L0094 ... et 16
Colombia'ssuspension of the transit regime for textiles from Panama is inconsistent
With ArtiCle V:2 Of tNEGATT IO .. oot eeeee ettt et e e et reaerees s e e reeaneeans 16

The port of entry restrictions that accord treatment less favourable toigdoaissit

through Panama than that which they would have been accorded had they been
transported from their place of origin without going through Panama are inconsistent
With Article V:6 of (NEGATTLOA.......coo ittt 17

The requirement to present an advance declaration and pay customs duties and sales
tax for textiles originating in Panama is inconsistent with Artideof the

[ A I I L SRS 17
Panama's request for findings and recommendations................ooooe oo v eeecevviveivieninnnnnnns 18
EXECUTIVE SUMMARY OF THE FIRST WRITTEN SBMISSION OFCOLOMBIA ......cccvvvvveeeeeennn. 18
Request for preliminary rUlNG ... e e 18
Panama'sclaims with respect to the indicative price measure are to be rejected........ 19

Panama's claims under tristoms Valuation Agreemeare to be rejected as
indicative prices are not a customs valuation method but only a customs control and

VerifiCation MECHANISIL......coiiiiiiiii e e e seeeeeeaeees 19
Parama's claim of discrimination under GATT Artidl&€2 is to be rejected as it

lacks a factual and legal DASIS..........cooiiiiiiiiiiee e 20
Panama'sclaims in respect of the port of entry measure are to be rejected................ 21

Panama's claim under GATT Articd is without merit as the port of entry measure
does not constitute a prohibited quantitative restriction..................cooieeeeiviviiiiiiiiennnns 21

Panama's claim that the port of entry measure is applied in a manner that is
inconsistent with GATT ArticleXIll:1 is to be rejected because Artickdll:1 does
not apply to the situation at NANM..............oooiiiii e 21

Panama's claim that the port of entry measure is inconsistent with the requirements of
GATT ArticlesV.2 and V.6 lacks a factual basis as the port measure does not apply
10 QOOAS 1N TFANSIL . ....eeiiiiieee ittt ieeet e e e s eeenr e e e e e e e e s e bbb e e e emen e e e e e e e e e e annes 22

Panama'’s claim that the requirement to present an advance import declaration and pay
customs duties and sales taxes for textiles originating in Panama violates Colombia's

MFEN obligation under GATT Articlé:1 1acks Merit.........ccvviiiiiiiiiiiiiicce e 22
Colombia's port of entry measure is in any case justified under the general
defence of GATT Article XX(d) ...coooeiiii i 23

The port measure is provisionally justified under paragraph (d) of GATT AKKle........ 24
The port of entry measure concerns a very important set of interests or values......... 24

The port of entry measure is apt to contribute in a material way to the achievement of
1110 ] o] =11 1A= S 24

The port of entry measure does have a significant adverse impact on legitimate



(iv)
(b)

(@)

(b)

(€)

(d)

(e)

(f)

(i)

(ii)

(¢))

(h)

()

(k)

()

(i)

WT/DS366/R

Pageiii

There were no reasonably available alternative measures................coooveeevvivvvinnnnnnnns 25
The port of entry measure complies with the chapeau of AXiXle........................cooeees 25
=0 U153 1 (0] g 110 [T T PR 26
EXECUTIVE SUMMARY OF THE REBUTTAL SUBMISSION OFPANAMA .......ovvvieeiiiiieeeeiiiineneens 26
[IToT= U= 10 0] 0[] o | SRR PP PRPPR PPN 26
Colombia has failed to demonstrate that it uses indicative prices as mgsastatrol

mechanism and not for customs valuation PUIrPOSES.........uuvvuuriuiiicneeeeeeeeeeeeeeeeeeeeeeees 26

Colombia has failed to demonstrate that the correction of the import declaration and
the payment of the customs taxes progifle in Article 128.5e) of DecredNo. 2685

are a guarantee mechanism within the meaning of Colombian Law and Agicfe

the Customs Valuation AQreemeENl.........cooiiiiii i erre e e e e e e e e e e e e e e aaaaeeas 28

Colombia has failed to demstmate that its use of indicative prices is an action taken
pursuant to Articlel7 of theCustoms Valuation Agreemearid the Decision

Regarding Cases Where Customs Administrations Have Reasons to Doubt the Truth
or Accuracy of the Declared ValLE..............oeviiiiiiiiicceeiei e 29

Colombia has failed to rebut Panama's argument that the indicative prices are a
continuation of MINIMUM CUSTOMS VAIUES...............ooiiiiiiiieee e 30

Colombia has failed to demonstrate that it does not use indicative prices for the
determination of the base for the sales tax for imported products in a manner

inconsistent with Articléll:2 and Articlelll:4 of the GATT1994.........cccccvvveeeeiiiiiieennnne 30
Colombia has failed to rebut Panama's claim that the port of entry restrictions are
inconsistent with ArticleXl:1 of the GATTL1994...... ..o e 32
The port of eny restrictions do not have the characteristics of a genuine customs
ENFOICEMENT MEASUIE.......ci ittt ettt ettt e e s eemt e e e e e e e et e e e e e e e s smmme e e e e e annne 32

Colombia's interpretation that Articl¥l:1 prohibits only measures that impose a
restriction an the quantity of imports is not supported by the text of Aektleor the
J1UTEES] oL 8 (o ]=T g o =T PP 32

Colombia has failed to rebut Panama's claim that the ports of entry restrictions are
inconsigent with ArticleXIll:1 of the GATTL1994..... ... 33

If the Panel were to find that Artickl:1 is not applicable, then Panama requests that
the Panel find that the discriminatory features offtbet of entry measures are in

violation of Articlel:1 Of tNEGATT IO . ... e eee e e e 33
Colombia has failed to rebut Panama's claim that it imposes limitations on freedom of
transit in a manner incoissent with ArticleV:2 of theGATT1994........covvveeiieiiiiiiiiennn. 34

Colombia has failed to rebut Panama's claim that it accords treatment less favourable
to goods that have been in transit through Panama in memantonsistent with its
obligations under Articl®/:6 of theGATT1994...........oooiiiiiiiiii e, 34

Colombia has failed to rebut Panama's claim that the requirements to present an
advance declaration and pay @ms duties for textiles originating in Panama are

inconsistent with Articlé:1 of theGATTL994........uuuiiiiiiiiiiiremr e eeeeas 35
Colombia has failed to demonstrate that its port of entry restrictions are justified
under Article XX(d) Of tNEGATTLO94.......ooiiiiiiiiiee et 36

The ports of entry restrictions are not provisionally justified under paragraph (d) of
ATEICIE XXttt e e e ammn e e e e e e e 36



WT/DS366R

Pageiv

(ii)

D.
1.

(@)
(b)

(@)
(b)

(@)

(b)

(€)

(d)

(€)

(b)

The ports of entry restrictions do not meet the requirements set out in the chapeau to

N 1 T0] [ 38
EXECUTIVE SUMMARY OF THE REBUTTAL SUBMISSON OF COLOMBIA .....ccoviieeeieieeeeeeee e 39
Claims relating to Colombia's indicative pricing mechanism as a customs

valuation method under theCustoms Valuation AGreement............cccceevvveevieemniivnnnnnn. 39
Panama fails to meet its burden Of Proof.........coooiiiiiiiieee s 39
A proper interpretation of the challenged provisions concerning indicative prices
shows that the indicative prices are not used for customati@ILPUrposes..................... 40
Panama's claims on indicative prices under GATTArticle 1l .....ccccceevveeiiiiiiiiiieeennn 41
Panama'’s claim under GATArticle [11:2 iS flawed...........ooociiiiiiiiiiii i 41
Panama's unsubstantiated new claim under GAfi€le 111:4 is to be rejected................41
Panama's claims in respecof the ports of entry Measure..........ccccovviiiiiiiieeeieieeeeeeen 42

Panama's claim under GATArticle Xl is without merit as the port of entry measure
does not constitute a prohibited quantitative restrictian...........ccccceeeviivccceeeiieiieeeeeeeee, 42

The Panel should reject Panama's claim that the port of entry measure is applied in a
manner that is inconsistent with GATATrticle Xlll:1 because ArticleXIll:1 does not
apply to the situation ataid.................o e 43

Panama's new claim of inconsistency of the ports measure with @Ak I:1 is
(00 18 0TI €= = o (=T o PSPPSR 43

Panama's clai that the port measure is inconsistent with the requirements of
GATT ArticlesV:2 and V:6 lacks a factual and legal basis.................c..cveeeeiieinnnnnnn . 43

The requirement to present an advance import declarationagrclptoms duties and
sales taxes for textiles originating in Panama does not violate Colombia's MFN

obligation under GATTAICIE 1L ....ooiiiiiiiiieeeeeeee e e 44
Colombia's general defence under GATTArticle XX(d) ...ccccvvvvreeeeeeeiiiiiiiiieeeiiiieee . A4
The port measure is provisionally justified under paragraph (d) of GXTidle XX ..........45
The ports measure complies wthe chapeau of ArticIEX ... 47
Request or fINAINGS........cooo it e e e e 48
ARGUMENTS OF THE THI RD PARTIES ... oo et eeeme e 48
ECUADOR ...ttt ettt rme it e ettt oot e et e e e e et e e bt e e e nnt e e e nbe e et ean 48
EUROPEANCOMMUNITIES ....cciittiteiutieeateeeasmeeseesssteeeasseeeansseessanemesssseesanseeesnnseesnssenmeenns 49
Customsvaluation methods based on indicative PriCeS.........ccuvviiiiiiiieeciiiiieeeee e 49
THE MEASUIE @E ISSUB.... .ttt mmee e e e e e s s ee e 49
Indicative Prices and tHéustoms Valuation Agreement.............cooooeviiiiiceciiiiieiiniiinnnnes 50
Indicative Prices and ArticlBl:2 of the GATT1994........coiiiiiiiiiiie s 51
ReSTrCtioNS 0N POIS Of @NTIYL....uuiiiiiiiiiee e en 51

Restrictions on the number of ports available for imports of textiles from Panama:
Article X1 Of the GATTLO94..... ..ot re et 51

Requirement to present an advance declaration to pay customs dutiakaraxsfor
textiles originating in Panama: Articlef the GATTL1994..........iiviviviviiiiinenee e eeeeeen, 52



(c)

(d)

w N 2 mOoO 0

H

N o g b wDNPE P> OO ODNPRE DI

> <

(@)
(b)
(i)

(i)
(iii)

WT/DS366/R

Pagev
Restrictions on the transit regime for textiles from Panama: ANi@end V:6 of
L0 AN I I R SO RRR 53
Justification of the ports of entry restrictions based on Arke{éd) of the
(A I I L USRS PRR 53
GUATEMALA ..etvtteeeittteeeeaeateee e e ammes sttt e e e s estaseaeeenss s amnmseeeassaeeeeaanseeeee e e snnnssaeeeeeanssneeeennnens 53
HONDURAS. ... ttteee e ettt e e e eeest e e e e et e e e e sttt e e smmee e s be e e e e e assaeeeeaansssamnnseeeensnneeeennnnneaenns 57
SEPARATE CUSTOMSTERRITORY OFTAIWAN, PENGHU, KINMEN AND MATSU .......ccccvveeenne. 58
1] o o 11 ox 1o o 1 58
Claims relating to the indicative prices used by Colombia...........ccccoooiiiiiiiieeniiieieenn. 58
Colombia's measures restricting ports of entry fo certain Panama products
cannot be justified under theGATT 1994.........oooiiiiiiiiiiie e 58
Members should resolve disputes in good faith.............ccccooiiiiiimemniii e 59
UNITED STATES. ..t iiitttttitetteeeeeeesimmeessssssseaeeeeeaaeeaaasimmessssssssaseeaeeeeessassssnnnssssssaneeeaaaeenns 60
INTERIM REVIEW ..ottt emee sttt tne e e et e e e e nntne e e e e e nsnnnsseeaeeanns 61
PANAMA 'S COMMENTS ON THE INERIM REPORT ....ccttiieeeiiiiiriireeesseeereeeeeeeeaesssnsssssessssnenses 61
Do g 011NV o T L AP P PP PPPP PPN 61
Panama's claims under theCustoms Valuation Agreement..........ccoceeeeeeeeeesicmeeeeeeeeeees. 62
Panama's claim under Article I11:2 of the GATT 1994........ccooiiiiiiiiiiiiiiireniiieeeeee e 62
Panama's claim under Article XI:1 of the GATT 1994........cooviiiiiiiiiiiiiiieenieeeee e 63
Colombia's defence under Article XX(d)of the GATT 1994.........c.cccccvvvvvvvviniiimmmneeeeeenn. 63
MISCEIIANEOUS......ceiiieeiiiiitiie ettt e et e e e e e e e e s bbb e e e e s semt e e e e e e e e e nnnnbeneees 65
COLOMBIA'S COMMENTS ON THE INERIM REPORT.....cctttieeeeiiiiirtteesseensseeeeeeesssssnnssssseeesans 65
Do g 011NV o= L AP PPPPP PPN 65
Panama's claims under theCustoms Valuation Agreement.........cccoceeeeeeeeeesicmeeeeeeeeeens. 65
Panama's claim urder Article 111:2 of the GATT 1994........coooiiiiiiiiiiiiiiieeneeeee e 66
Panama's claim under Article XI:1 of the GATT 1994........cooviiiiiiiiiiiiiiieenieieee e 66
Panama's claim under Article I:1 of the GATT 1994........ooveiiiiiiiiiiiieeeiireeeeeee e 67
Panama's claim under Article V:6 of theGATT 1994..........cueiiiieeeiiiiiieeenciieeee e 67
Colombia's defence under Article XX(d) of theGATT 1994.........cccvviiiieiieiiiiicee e 67
FINDINGS ... eiiie et treet ettt e e e e e e e e s mmess e e e e s st eeeeeaansseesemmme e e ssaeeeenennsnnaeennns 69
PRELIMINARY ISSUES......uutttteeiistueeeesssssannesssesasssssseesassesssssamnessssssessassssssessnsssssemmmeesssssseees 69
Colombia's request for a preliminary ruling ...........ccceoviiiiiiiieeeii e 69
BaACKGIOUNG.... .ot e e e e 69
Main arguments Of the Parties..........ooei i 69
Timing of the preliminary ruling reqUESL..........c..uviiiiiii e 69
SCOPE Of thE MEASULES ... ..ot rmnee e 70
Type of clains: "as such" and/or "as applied’.............ooio e, 71



WT/DS366R

Pagevi

()
()

(ii)
(iif)

(@)
(b)

(@)
(b)
(€)
(d)
(i)

(ii)
(€)

(i)
(ii)

(i)

Consideration by the Panel.............cooooi i ccereer e eeeeans 71
(7T a1t = U oTo] ][0 [T = L1 [0 L= 71
Timing of the preliminary ruling reqUESL...........coooo e 72
Adequacy to ArtiCI®.2 reqUIrEMENTS..........cuuvieriiiiiiiiiirree e ee e e e e e e e e e e e e e e e e e e eeesereernrr s 73
Identification of the specific measures at issue concerning the use of indicative.prices........... 74
Panama's claims "as appliedy....... ..o 77
Other issues concerning the scope of the matter subject to dispute............ccceevviiiens 79
Measures potentially outside the Panel's mandate............cccccvvveeeieieiii e, 79
Admissibility of Panama's second claim under Articleof theGATT199%4....................... 81
WHETHER COLOMBIA'S USE OF INDICATIVEPRICES IS INCONSISTET WITH

ARTICLES 1,2,3,5,6 AND 7.2(B), (F) AND (G) OF THECUSTOMSVALUATION

AGREEMENT ... ttttttttet e e e e e e e e imeee s s sttt et e e e e e e e s e s s mneaassnsb e et e e e e e e e e e e snssnnnsssbbsaeeeeeeeeeeaannnne 82
Main arguments Of the PArTIES..........c..uiiiiiiiiie e 82
Consideration DY the PanEl..............euiiiiiiiii e 86
Legislation authorizing the use of indicative PriCes........ccovvviiiiiiiiiccceeieeeeeeeeeeeeeeeeeeeeeee 86
Order Of ANAIYSIS. . ..uuuiiiiiiiiiiiii e e e eeee et e e e e e e e aeees 87
The concept of customs valuation within thestoms Valuation Agreement................... 38
Whether the use of indicative prices by Colombia constitutes customs valuation...... 89
The legal nature of the payment under ArtitB8.5€) .........cooovvvviiiiiiiiiiiice e 20
Arguments Of the PAITIES......ooiiiiiiiiii et e s ne e e e e e s Q0
The Panel's approach to examining Colombia's domesti¢ lawden of proof...........ccccccevvvienneee 91
Analysis of the "very terms" of the challenged provisians..........cccccooviiveciiiei e 93
Contextual analysis of the challenged provisions within Colombian domestic legislation.......... 93

Analysis of Article128.5e) of DecredNo. 2685 and Articlel72.7 of
ResolutionNo. 4240 in the context of other paragraphs of the same and other relevant

0] (0N VTS o] 13 RPN 94
The placement of the challenged provisions within Colombia's Customs Code and
RESOIULIONNO. 4240ttt ee ettt ettt e e e eeeb e et et ettt et e e e eaeaeeeessaaameeeeaaaaaaaaaaaaans 96
Analysis of the challenged provisions in the context of Andean Community.law................ a8
Analysis of the specific cases of application of INdIEPIICES............uvvviviiiiiiiiiieeeeeeeeeeee Q9
(00} o] 1§13 T o 102
Whether the use of indicative prices for customs valuation purposes is inconsistent
with Articles1, 2, 3, 5, 6 and 7.2(b), (f) and (g) of fBastoms Valuation Agreement.....102
Main arguments of the Parties...........ooi i 102
The text of Articles 1, 2, 3, 5, 6 and 7.2(b), (f) and (g) of the Customs Valuation
F o (<T=T0 0= o | TP PPPPPPPPRR 103

The primacy of the transaction value and sequential nature of the valuation methods
provided in Articles 1 to 7 of the Customs Valuation Agreement...............occcveeennnnns 107



(iv)

v)

(vi)

(f)

(@)

(b)
(€)

(d)
(e)
(f)
(9)

(@)
(b)
(€)
(d)
(i)

(ii)
(iii)

WT/DS366/R
Pagevii

Whether the use of indicative prices constitute any of the valuation methods provided
for in Articles 1, 2, 3, 5 and 6 ofélCustoms Valuation Agreement.................cccvvveeenns 107

Whether the use of indicative prices is consistent with the obligation to conduct
customs valuation according to the sequential methods laid down ite8rlic2, 3, 5

and 6 of the Customs Valuation Agreement............oovuuirimemiirriieee e e eeesreeeeees 108
Whether the use of indicative prices is inconsistent with Affi@de (f) and (g) of the

Customs Valuation AQrEEMEINL.........uuururuiiiiiiiieneeeeeeeeiee e e e e e e e e reeerr s 109
Lo o Tod 1§13 ] o 110

WHETHERCOLOMBIA'S USE OF INDICATIVEPRICES TO DETERMINETHE VALUE OF
IMPORTED TEXTILES FOOTWEAR AND OTHER RODUCTS FOR THE PURPSE OF
LEVYING SALES TAX ISINCONSISTENT WITHARTICLE Ill:2, FIRST SENTENCE OF TH

(N I 5 1 OO PPPPPRERPR 111
Main arguments Of the PATIES.........c..uiiiiiieie e 111
Consideration by the Panel..............ooooiieccr e 112
Legislation applicable to the calculation of sales tax for imports subject to indicative

[S1 (01T PSP PP PP PP PPOPRRP 112
The Panel's approach to Panama's claim under Altlidefirst sentence........................ 113
The interaction of Articles 447, 453, 459 and 468 of Decree 624 mectinn with

Article 128.5e) of DecredNo. 2685 and Articlel72.7 of ResolutioMNo. 424Q................. 114
The obligations in Articléll:2, firSt SENENCE.........uuuuuuiiiiiiiimeee e eeeee 115
Whether subject imports and domestic products are like praducts...........cccceevveee.ee. 116
Whether subject imports are taxed iN EXCESS......uuuuiiiiiieeiiiiee e eeeee e 117
L0 o Tod 1§13 ) o 120

WHETHERCOLOMBIA'S USE OF INDICATIVEPRICES TO DETERMINETHE VALUE OF
IMPORTED TEXTILES FOOTWEAR AND OTHER RODUCTS FOR THE PURBSE OF

LEVYING SALES TAX IS INCONSISTENT WTH ARTICLE |Il:4 OF THEGATT199%4................. 121
Arguments Of the PArtiES.........uuuuiuuiiimr e 121
Consideration by the Panel..............oooii e 121

WHETHER THE RESTRICTDN ON PORTS OF ENTRWPPLICABLE TO TEXTILE, APPAREL
AND FOOTWEAR ARRIVING FROMPANAMA IS INCONSISTENT WITH ARTICLE XI:1 OF

THE GATTLO04 ...ttt e et e ekt e e et s e et e e e e 122
Main arguments Of the PATIES.........c..uuiiiiiiiee e 122
Consideration DY the Panel.............uuiiiiiiiie e 124
Legislation authoring restrictions on ports Of ENtLY...........uvveeiiiiiiicee e 124
The text of ArticleXl of the GATT 1947.......coo oo 126
The ports of entry measure as arh&rtmeasure!................coo oo e e e e 127
The ports of entry measure as a "restriction on importation’.................cooveccceeeeeeneeee. 128
The concept of a restriction on impatibn under ArticleXl:l ........ccoooiiiiiiiiiiiiiiceeeee 128
Colombia's contextual arguments on interpretation of Arfidid of the GATTL994......... 132
De jure versus de facto restrictions on importation..............ooveuuvieemriieriieeeeee e 134



WT/DS366R

Pageviii

(iv) Whether the ports of entry measure affects competitive opportunities...................... 137
(e) (0] 0 [ 11 5] (0] o HU PP PP PPPPPPPPPPRPPP 144
F. WHETHER THE RESTRICTON ON PORTS OF ENTRWPPLICABLE TO TEXTILE, APPAREL

(@)
(b)
(c)

(@)
(b)

(@)
(b)
(€)
(d)

(e)

(f)

(¢))

(@)

AND FOOTWEAR ARRIVING FROMPANAMA IS INCONSISTENT WITH ARTICLE XlII:1 OF

THE GATTLO9A ...t eeea e e e e e e e e e st annns et e e e e e e e e s s sssseeeeannnssneeeeeeeeeeannns 144
Main arguments Of the PArTIES............uuiiiiiiie e 144
Consideration by the Panel..............ooooiiiie e 145
Legislation authorizing restrictions on Ports of €NLLY...........eevvveiiiiiiiccc e 145
The text of ArticleXIll:1 of the GATTL1994........coooiiiiiieeee e 146
ThePanel's approach to examining Panama's claim under AXli¢ig of the

(A I I L PRSPPI 146

WHETHER THE RESTRICTON ON PORTS OF ENTRWPPLICABLE TO TEXTILE, APPAREL
AND FOOTWEAR ARRIVING FROM RPANAMA IS INCONSISTENT WITH ARTICLE |:1 OF

THE GATTLO4 ...t eeet et e e e st e e s smmes st e e e e e st e e e e e sstessnme e e snnseeaeennnnes 148
Main arguments Of the PATIES.........c..uuiiiiiiiie e 148
Consideration DY the PanEl..............uuiiiiiiiii e 149
Legislation authorizing restrictions on ports of ENLY...........veeviiiiiicree e 149

Panel's approach to examining Panama's second claimAntidér |:1 of the
(N I I L O PPPPPPRRRPR 149

WHETHER THE ADVANCE CECLARATION AND LEGALIZATION DECLARATION
REQUIREMENTS APPLICMBLE TO TEXTILES, APPAREL AND FOOTWEARIMPORTS

ARRIVING FROM PANAMA ARE INCONSISTENT WITHARTICLE |:1 OF THEGATT199%4......... 150
Main arguments Of the PATIES.........c..uuiiiiiiie e 150
Consideration by the Panel..............oooi e 152
Legislation related to the advance declaration and legalization requiremenits........... 152
The text of Articlel of the GATTL994... ... 155
Panama'’s right to bring a claim under Artictif the GATT1994.......ciiiiiiiiiiiiiiiieiieee 155
Whether Colombia confers an advantage of the type cobsrédticle I:1 of the

L7 AN I L 157
Whether like products from other Members are granted an advantage within the
meaning of Articld:1 of theGATTL994........cooiiiiiieeeeeeeeeeee e, 162
Whether Colombia confers an advantage that is not extended "immediately and
unconditionally” to imports from Panama...............eeeveeiiiieccee e 164
(@] o 1170 o OO PPPPPRSRPPR 166

WHETHER THE PORTS OENTRY MEASURE DENIESFREEDOM OF TRANSIT D
TEXTILES, APPAREL AND FOOTWEARARRIVING FROM PANAMA IN INTERNATION AL

TRANSIT IN CONTRAVENTION OF ARTICLE V:2 OF THEGATT1994......ccciiiiiiiiiiiiiiececee 166
Main arguments of the parties..........cooo e 166
Consideration DY the Panel..............uuiiiiiiiii e 167
Legislation related to Colombia's international transit regime...........ccccccevvvicceeeeienne 167



(b)
(€)
(i)

(ii)

(i)

(iv)

(@)
(b)
(€)
(d)
(e)
(f)

(i)

(@)
(b)
(c)
(d)
(€)

WT/DS366/R

Pageix
Article V Of tNE GATT L4 ...t 171
Interpretation of Afitle V:2 of theGATTL994 ... ...omeiiiiiiiiiiiiree e 172
The scope of the concept of traffic in transit in ArMI8...........ccccooveeiiiii i, 172
The substantive obligais in ArticleV:2, first and second sentences...........ccccceeunnnes 174
ArtICIE V2, fIFST SENTENCE. ... . ittt ettt e e e e e e e e e e s e rmmne e e e e e e e e e e e e an 174
Article V:2, SECONA SENIENCE.......cci ittt e e e s ettt e e e e e eaaannnnsenerenes 175
Whether the ports of entry measure violates Arczof the GATTL994...............cce..... 175
Whether the ports of entry measure is inconsistent Auitisle V:2, first sentence......................... 175
Whether the ports of entry measure is inconsistent with AN2e second sentence................... 181
(70 g [ox [11 o] o IO P PPPPPPPPPPRPPR 182
WHETHER THE RESTRICTON ON PORTS OF ENTRWPPLICABLE TO TEXTILES, APPAREL
AND FOOTWEAR ARRIVING FROMPANAMA IS INCONSISTENT WITH ARTICLE V:6 OF
THE GATTLO04 ...t eeett et e e e sttt e e s smm et e e e e e st e e e e e astt e s snme e e ennseeaeeannees 182
Main arguments of the Parties............o e 182
Consideration DY the PanEl..............uuiiiiiiiii e 183
Legslation related to Colombia's international transit regime...........ccccceeeevviccceeeeeeenn. 183
Article V Of tNE GATTLO4... ..ottt e e e eess e e e e et e e e e nnns e e s emes 184
Interpretation of Article/:6 of theGATTL994 ... ...oviiiiiiiiiiiiieee e 184
The scope of application of the MFN obligation in Artisl® of theGATT199%4.............. 184
The substative obligations in ArticleV:6 of theGATTL1994.........uuvviiiiiiiiiiiiieeee e, 192
Whether the ports of entry measure complies with the obligations in Avtiglef
110 1SY AN I I R L RPN 193
(@] o 1170 o OO PPPPPPRSRPPR 193
COLOMBIA'S DEFENCE UNDERARTICLE XX(D) OF THEGATT1994T0O PANAMA''S
CLAIMS AGAINST THE PORTS OF ENTRY MEASUI.......cciiiuvtiiiriieeeeeesimmeeeessssssssnseseeaeesanans 193
Main arguments of the Parties............ooi e 194
Consideration by the Panel..............oooii e 197
Legislation apficable to Colombia's ArticlXX(d) defence............ccccoeiieiiiiiiiceccnnnnns 197
The measure relevant for purpose of analysis of Colombia's Axtiqd) defence........... 198
Article XX Of the GATTLO94......coi ittt et e et nnne e e e et e e e e ennneeeeene 199
Order of analysis under ArtiChBEX(A) ......uuuriimiiiiiiieiirmr e eeer e 199
Whether the ports of entry measus necessary to secure compliance with
Colombian laws and regulations as provided in ArdXd) of the GATT1994............... 200

First element: Whether the ports of entry measure has been "ddSignsecure
compliance with Colombian laws and regulations that are not themselves WTO
1 ToT0] 055 Y =] o | PP P PP PPPPPPRI 200

Identification of Colombian laws and regulations...............cc.uuuiieen e 200

Whether the laws or regulations are not themselves WAEENSIStENL............cccuvviiiiiiiieeene s 204



WT/DS366R

Pagex

(ii)

(i)
VIl

Whether the ports of entry measure is designed to secure compliance with Colombian laws o

regulations which are not themselves WAOONSISIENT...........c.uviiieiiiiiiieeeiieee e 205
Second element: Whether the ports of entry measure is "necessary" to secure
compliance with Colombian customs enforcement Ewvasregulations.......................... 209
The relative importance of the common interests or values that the laws or regulations to be
enforced are intended t0 ProtECL.........ooo oo e e e e s e s enennnrane 210
The extent to which the measure contributes to the realization of the end pursued, the securing
of compliance with the laws or regulations at ISSUL..........ccvvviieeiiiicceeeceeeeee e 215
The restrictive mpact Of the MEASULE...........ooiiiiiiii et 224
Preliminary conclusions on whether the ports of entry measure is provisionally justified as
necessary UNAEr ArtICIEX(A) ... .eeee ettt ieeee ettt r i et e e e s baeeeanneee e s 231
Lo o Tod 1§13 ] o 233

CONCLUSIONS AND RECOMMENDATIONS .....ooiiiiiiiiiiiiieiieeirriren e 234



WT/DS366/R
Pagexi

TABLE OF WTO CASES CITED IN THIS REPORT

Short Title

Full Case Title andCitation

Argentinal Footwear (EC)

Appellate Body Reporérgentinai Safeguard Measures on Imports of
Footwear WT/DS121/AB/R, adopted 1Panuary 2000, DSR000:I, 515

Argentinai Footwear (EC)

Panel ReportArgentinai Safeguard Measures on ImpoatfsFootwear
WT/DS121/R, adopted LPanuary 2000, as modified by Appellate Body Repo,
WT/DS121/AB/R, DSR2000:1I, 575

Argentinai Hides and Leather

Panel ReportArgentinai Measures Affecting the Export of Bovine Hides and
Import of Finished LeathekWT/DS155/R and Corr.1, adopted E€bruary 2001,
DSR2001:V, 1779

Australiai Salmon

Appellate Body Reporfiustraliai Measures Affecting Importation of Salmon
WT/DS18/AB/R, adopted Blovember 1998, DSRI98:VIII, 3327

Australiai Salmon

Panel ReportAustraliai Measures Affecting Importation of Salmon
WT/DS18/R and Corr.1, adoptedN@vember 1998, as modified by Appellate
Body Report, WT/DS18/AB/R, DSR998:VIII, 3407

Brazili Desiccated Coconut

Appellate Body ReporBrazil i Measures AffectinBesiccated Coconpt
WT/DS22/AB/R, adopted 2March 1997, DSR997:1, 167

Brazili Desiccated Coconut

Panel ReporBrazili Measures Affecting Desiccated CocoMIT/DS22/R,
adopted 20arch 1997, upheld by Appellate Body Report, WT/DS22/AB/R,
DSR1997:1,189

Brazili Retreaded Tyres

Appellate BodyReport,Brazil i Measures Affecting Imports of Retreaded Tyrg
WT/DS332AB/R, adopted 17 December 2007

Brazili Retreaded Tyres

Panel ReporBrazili Measures Affecting Imports of Retreaded Tyres
WT/DS332/R adopted 17 December 2007, as modified by Appellate Body
Report, WT/DS332/AB/R

Canadal’ Aircraft

Appellate Body ReportCanadai Measures Affecting the Export of Civilian
Aircraft, WT/DS70/AB/R, adopted 28ugust 1999, DSR999:11l, 1377

Canadai Aircraft

Panel ReporiCanadai Measures Affecting the Export of Civilian Aircraft
WT/DS70/R, adopted 28ugust 1999, upheld by Appellate Body Report,
WT/DS70/AB/R, DSR1999:1V, 1443

Canadai Autos

Appellate Body ReportCanadai Certain Measures Affectirthe Automotive
Industry, WT/DS139/AB/R, WT/DS142/AB/R, adopted 18ne 2000,
DSR2000:VI, 2985

Canadal Autos

Panel ReporiCanadai Certain Measures Affecting the Automotive Indystry
WT/DS139/R, WT/DS142/R, adopted J9ne 2000, as modified by Appedat
Body Report, WT/DS139/AB/R, WT/DS142/AB/R, DSRO00:VII, 3043

Canadai Dairy
(Article 21.51 New Zealand
and US II)

Appellate Body ReportCanadai Measures Affecting the Importation of Milk
and the Exportation of Dairy ProdudtsSecond Recourse tatisle 21.5 of the
DSU by New Zealand and the United Sta¥®3$/DS103/AB/RW2,
WT/DS113/AB/RW2, adopted 1¥anuary 2003, DSR003:1, 213

Canadai Dairy
(Article 21.51 New Zealand
and US II)

Panel ReporiCanadai Measures Affecting the Importation oflkand the
Exportation of Dairy Producté Second Recourse to Article 21.5 of the DSU b
New Zealand and the United Stat@sT/DS103/RW2, WT/DS113/RW2, adopte
17 January 2003, as modified by Appellate Body Report, WT/DS103/AB/RW
WT/DS113/AB/RW2, DSR0B:I, 255

Canadai Periodicals

Appellate Body ReporCanadal Certain Measures Concerning Periodicals
WT/DS31/AB/R, adopted 30uly 1997, DSR997:1, 449




WT/DS366R
Pagexii

Short Title

Full Case Title andCitation

Canadal Periodicals

Panel ReporiCanadai Certain Measures Concerning Periodical¥T/DS31/R
ard Corr.1, adopted 3iuly 1997, as modified by Appellate Body Report,
WT/DS31/AB/R, DSR1997:l, 481

Canadai Wheat Exports and
Grain Imports

Appellate Body ReporCanadai Measures Relating to Exports of Wheat and
Treatment of Imported GrajtWT/DS276/ABR, adopted 2Beptember 2004,
DSR2004:VI, 2739

Canadai Wheat Exports and
Grain Imports

Panel ReporiCanadai Measures Relating to Exports of Wheat and Treatmer
Imported Grain WT/DS276/R, adopted ZSeptember 2004, upheld by Appella
Body ReportWT/DS276/AB/R, DSR004:VI, 2817

Chilei Alcoholic Beverages

Appellate Body ReporChilei Taxes on Alcoholic Beveragd¥T/DS87/AB/R,
WT/DS110/AB/R, adopted 12anuary 2000, DSR000:I, 281

Chilei Alcoholic Beverages

Panel ReporiChilei Taxes orAlcoholic BeveragesNT/DS87/R, WT/DS110/R,
adopted 13danuary 2000, as modified by Appellate Body Report,
WT/DS87/AB/R, WT/DS110/AB/R, DSR000:1, 303

ChileT Price Band System

Appellate Body ReportChilei Price Band System and Safeguard Measures
Relaing to Certain Agricultural ProductsVT/DS207/AB/R, adopted 23ctober
2002, DSR2002:VIll, 3045 and Corr.1

ChileT Price Band System

Panel ReporiChileT Price Band System and Safeguard Measures Relating t
Certain Agricultural ProductsWT/DS207/Radopted 23ctober 2002, as
modified by Appellate Body Report, WT/DS207AB/R, D3602:VIII, 3127

Chilei Price Band System
(Article 21.51 Argentina)

Appellate Body ReporChilei Price Band System and Safeguard Measures
Relating to Certain AgriculturdProductsi Recourse to Article 21.5 of the DSU
by ArgentinaWT/DS207/AB/RW, adopted 22 May 2007

Chilei Price Band System
(Article 21.51 Argentina)

Panel ReportChilei Price Band System and Safeguard Measures Relating t
Certain Agricultural Product$ Recourse to Article 21.5 of the DSU by
Argenting WT/DS207/RW and Corr.1, adopted 22 May 2007, upheld by
Appellate Body Report, WT/DS207/AB/RW

Chinai Auto Parts

Panel ReportsChinai Measures Affecting Imports of Automobile Parts
WT/DS339/R, WT/DS3@/R, WT/DS342/R and Add.1 and Add.2, adopted
12 January 2009, as upheld (WT/DS339/R) , and as modified (WT/DS340/
WT/DS342/R) by Appellate Body Reports WT/DS339/AB/R,
WT/DS340/AB/R, WT/DS342/AB/R

Dominican Republié¢ Import
and Sale of Cigarettes

Appellate Body ReporDominican Republi¢ Measures Affecting the
Importation and Internal Sale of Cigarette&T/DS302/AB/Radopted 1May
2005,DSR 2005:XV, 7367

Dominican Republi¢ Import
and Sale of Cigarettes

Panel Reporhominican Republi¢ MeasuredAffecting the Importation and
Internal Sale of Cigarette®WT/DS302/R adopted 1May 2005, as modified by
Appellate Body Report, WT/DS302/AB/RSR 2005:XV, 7425

ECi Bananas Il

Appellate Body Reporguropean CommunitiegsRegime for the Importation,
Sale and Distribution of Bananad/T/DS27/AB/R, adopted 2September 1997,
DSR1997:Il, 591

EC1 Bananas Il (Ecuador)

Panel Reportzuropean Communitié§sRegime for the Importation, Sale and
Distribution of Bananas, Complaint by Ecuad@/T/DS27/R/ECUadopted

25 September 1997, as modified by Appellate Body Report, WT/DS27/AB/R
DSR1997:1ll, 1085

ECi Bananas Il (Guatemala
and Honduras)

Panel Reportzuropean Communitié§sRegime for the Importation, Sale and
Distribution of Bananas, Complaint byu@emala and Honduras
WT/DS27/RIGTM, WT/DS27/R/HND, adopted September 1997, as modifie
by Appellate Body Report, WT/DS27/AB/R, DSR97:1l, 695




WT/DS366/R
Pagexiii

Short Title

Full Case Title andCitation

ECi Bananas Ill (Mexico)

Panel Reportzuropean CommunitigsRegime for the Importation, Sale and
Distribution of Bananas, Complaint by Mexjd&T/DS27/R/MEX, adopted

25 September 1997, as modified by Appellate Body Report, WT/DS27/AB/R
DSR1997:Il, 803

EC1 Bananas Ill (US)

Panel Reportzuropean Communitié§sRegime for the Importation, Sale and
Distribution of Bananas, Complaint by the United Stai¥$/DS27/R/USA,
adopted 25%eptember 1997, as modified by Appellate Body Report,
WT/DS27/AB/R, DSRL997:1l, 943

ECi Bananas llI
(Article 21.51
Ecuadorll / US)

Appellate BodyRepors, European Commuriési Regime for the Importation,
Sale and Distribution of Banan&sSecond Recourse to Article 21.5 of the DSU
by Ecuador Recourse to Article 21.5 of the DSU by the United States
WT/DS27AB/RW2/ECU/ WT/DS27AB/RW/USA, adopted 11 December
2008,

ECT Bananas lll
(Article 21.5i Ecuadorll)

Panel Reportzuropean CommunitigsRegime for the Importation, Sale and
Distribution of Banana$ Second Recourse to Article 21.5 of the DSU by
Ecuador WT/DS27/RW2/ECUadopted 11 December 2008 ragdifiedby
Appellate Body RepastWT/DS27AB/RW2/ECU/ WT/DS27AB/RW/USA

EC1 Bananadll
(Article 21.51 US)

Panel Reportzuropean Communitié§sRegime for the Importation, Sale and
Distribution of Banana$ Recourse to Article 21.5 of the DSU by the United
States, WT/DS27/RW/USA and Corr.hdopted 11 December 2008 rasdified
by Appellate Body RepastWT/DS27AB/RW2/ECU/ WT/DS27AB/RW/USA

EC1 Computer Equipment

Appellate Body ReporEuropean CommunitiésCustoms Classification of
Certain Computer Equipmé WT/DS62/AB/R, WT/DS67/AB/R,
WT/DS68/AB/R, adopted 22une 1998, DSR998:V, 1851

EC1 Computer Equipment

Panel Reportzuropean CommunitidgsCustoms Classification of Certain
Computer EquipmenWT/DS62/R, WT/DS67/R, WT/DS68/R, adoptedzhe
1998,as modified by Appellate Body Report, WT/DS62/AB/R, WT/DS67/AB
WT/DS68/AB/R, DSR1998:V, 1891

ECiT Hormones

Appellate Body Reporg.C Measures Concerning Meat and Meat Products
(Hormones)WT/DS26/AB/R, WT/DS48/AB/R, adopted E&bruary 1998,
DSR1998:1, 135

ECT1 Hormones (Canada)

Panel ReportzC Measures Concerning Meat and Meat Products (Hormones
Complaint by CanadaWT/DS48/R/CAN, adopted 1RBebruary 1998, as
modified by Appellate Body Report, WT/DS26/AB/R, WT/DS48/AB/R,
DSR1998:ll, 235

ECi Hormones (US)

Panel Report=C Measures Concerning Meat and Meat Products (Hormones
Complaint by the United State#/T/DS26/R/USA, adopted Iebruary 1998, as
modified by Appellate Body Report, WT/DS26/AB/R, WT/DS48/AB/R,
DSR1998:lll, 699

EC1 Trademarks and
Geographical Indications
(US)

Panel ReportEuropean CommunitiésProtection of Trademarks and
Geographical Indications for Agricultural Products and Foodstuffs, Compla
by the United State®VT/DS174/R, adopted 28pril 2005, DSR 2005:VIII,
3499

Guatemala Cement |

Appellate Body ReporGuatemald Anti-Dumping Investigation Regarding
Portland Cement from Mexic®VT/DS60/AB/R, adopted 28ovember 1998,
DSR1998:IX, 3767

Guatemala Cement |

Panel ReporiGuatemald Anti-Dumping Investigtion Regarding Portland
Cement from MexicdVT/DS60/R, adopted 29ovember 1998, as modified by
Appellate Body Report, WT/DS60/AB/R, DSIR98:IX, 3797

IndiaT Autos

Appellate Body Reportndiai Measures Affecting the Automotive Sector
WT/DS146/AB/RWT/DS175/AB/R, adopted Bpril 2002, DSR2002:V, 1821




WT/DS366R
Pagexiv

Short Title

Full Case Title andCitation

Indiai Autos

Panel Reporindiai Measures Affecting the Automotive Secié/DS146/R,
WT/DS175/R and Corr.1, adoptedipril 2002, DSR2002:V, 1827

Indiai Patents (US)

Appellate Body Reporindiai Patent Protection for Pharmaceutical and
Agricultural Chemical ProductsNT/DS50/AB/R, adopted 1&anuary 1998,
DSR1998:l, 9

Indiai Patents (US)

Panel Reportindiai Patent Protection for Pharmaceutical and Agricultural
Chemical Products, Compid by the United State$VT/DS50/R, adopted

16 January 1998, as modified by Appellate Body Report, WT/DS50/AB/R,
DSR1998:l, 41

Indiai Quantitative
Restrictions

Appellate Body Reportndia’i Quantitative Restrictions on Imports of
Agricultural, Textie and Industrial ProductdVT/DS90/AB/R, adopted
22 September 1999, DSF999:1V, 1763

IndiaT Quantitative
Restrictions

Panel Reportindiai Quantitative Restrictions on Imports of Agricultural, Text
and Industrial ProductsWT/DS90/R, adopted 22efgember 1999, upheld by
Appellate Body Report, WT/DS90/AB/R, DSR99:V, 1799

Indonesia Autos

Panel Reporindonesiai Certain Measures Affecting the Automobile Indystry
WT/DS54/R, WT/DS55/R, WT/DS59/R, WT/DS64/R and Coanti2, adopted
23July 1998and Corr3 and 4, DSR998:VI, 2201

Japani

Alcoholic Beverages ||

Appellate Body Reporflapani Taxes on Alcoholic Beveragd&T/DS8/AB/R,
WT/DS10/AB/R, WT/DS11/AB/R, adoptedNovember 1996, DSR996:1, 97

Japani

Alcoholic Beverages ||

Panel Reprt, Japani Taxes on Alcoholic Beveragé&¥T/DS8/R, WT/DS10/R,
WT/DS11/R, adopted llovember 1996, as modified by Appellate Body Repg
WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, DSR996:I, 125

Japani Apples Appellate Body Reporflapani Measures Affgting the Importation of Apples
WT/DS245/AB/R, adopted 1December 2003, DSRO03:1X, 4391

Japani Apples Panel Report)apani Measures Affecting the Importation of Apples
WT/DS245/R, adopted 1IDecember 2003, upheld by Appellate Body Report,
WT/DS243AB/R, DSR2003:1X, 4481

Japani Film Panel ReportJapani Measures Affecting Consumer Photographic Film and
Paper WT/DS44/R, adopted 2&pril 1998, DSR1998:1V, 1179

Koreai Alcoholic Beverages | Appellate Body ReporKoreai Taxes on Alcoholic Bevages WT/DS75/AB/R,
WT/DS84/AB/R, adopted 1February 1999, DSR999:I, 3

Koreai Alcoholic Beverages | Panel ReportKoreai Taxes on Alcoholic Beveragé§T/DS75/R, WT/DS84/R,
adopted 1February 1999, as modified by Appellate Body Report,
WT/DS75/AB/R,WT/DS84/AB/R, DSR1999:1, 44

Koreai Dairy Appellate Body Reporkoreai Definitive Safeguard Measure on Imports
of Certain Dairy ProductsWT/DS98/AB/R, adopted 1L2anuary 2000,
DSR2000:1,3

Koreai Dairy Panel Reportoreai Definitive Safeguardleasure on Imports of Certain Dair}
Products WT/DS98/R and Corr.1, adopted J@nuary 2000, as modified by
Appellate Body Report, WT/DS98/AB/R, DSRO00:I, 49

Koreai Various Measures on| Appellate Body ReporKoreai Measures Affecting Imports Bfesh, Chilled

Beef and Frozen BeefVT/DS161/AB/R, WT/DS169/AB/R, adopted d@nuary 2001
DSR2001:1, 5

Koreai Various Measures on| Panel Report{oreai Measures Affecting Imports of Fresh, Chilled and Froz€

Beef Beef WT/DS161/R, WT/DS169/R, adopted Jdhuary 2001, as modified by

Appellate Body Report, WT/DS161/AB/R, WT/DS169/AB/R, D3B01:1, 59




WT/DS366/R
Pagexv

Short Title

Full Case Title andCitation

Mexicoi Anti-Dumping
Measures on Rice

Appellate Body Reportylexicoi Definitive AnttDumping Measures on Beef
and Rice, Complaint with Respect to RIMET/DS295/AB/R, adopted
20 December 2005, DSR 2005:XXIl, 10853

Mexicoi Anti-Dumping
Measures on Rice

Panel Reportylexicoi Definitive AnttDumping Measures on Beef and Rice,
Complaint with Respect to Ric&/T/DS295/R, adopted 2December 2005,
as modified byAppellate Body Report, WT/DS295/AB/R, DSR 2005:XXIlI,
11007

Mexicoi Corn Syrup
(Article 21.51 US)

Appellate Body Reportylexicoi Anti-Dumping Investigation of High Fructose
Corn Syrup (HFCS) from the United StateRecourse to Article 21.5 of theSD
by the United State®VT/DS132/AB/RW, adopted 24ovember 2001,
DSR2001:XI1l, 6675

Mexicoi Corn Syrup
(Article 21.51 US)

Panel ReportMexicoi Anti-Dumping Investigation of High Fructose Corn Syri
(HFCS) from the United StatésRecourse to Artie 21.5 of the DSUy the
United StatesWT/DS132/RW, adopted 24ovember 2001, upheld by Appellat
Body Report, WT/DS132/AB/RW, DSRO01:XIIl, 6717

Thailandi H-Beams

Appellate Body ReporfThailandi Anti-Dumping Duties on Angles, Shapes an
Section®f Iron or NorAlloy Steel and HBeams from Poland
WT/DS122/AB/R, adopted Bpril 2001, DSR2001:VII, 2701

Thailandi H-Beams

Panel ReporfThailandi Anti-Dumping Duties on Angles, Shapes and Section
of Iron or NonAlloy Steel and HBeams from PolandVT/DS122/R, adopted
5 April 2001, as modified by Appellate Body Report, WT/DS122/AB/R,
DSR2001:VIl, 2741

Turkeyi Rice

Panel ReporfTurkeyi Measures Affecting the Importation of Rice
WT/DS334/R, adopted 22 October 2007

Turkeyi Textiles

AppellateBody ReportTurkeyi Restrictions on Imports of Textile and Clothin
Products WT/DS34/AB/R, adopted 18ovember 1999, DSR999:VI, 2345

Turkeyi Textiles

Panel ReporfTurkeyi Restrictions on Imports of Textile and Clothing Produci
WT/DS34/R, adopt 19November 1999, as modified by Appellate Body Rep
WT/DS34/AB/R, DSR1999:VI, 2363

UST 1916 Act

Appellate Body Report)nited State$ Anti-Dumping Act of 191,6
WT/DS136/AB/R, WT/DS162/AB/R, adopted S&@ptember 2000, DSFO00:X,
4793

USi 1916 At (EC)

Panel ReportJnited State$ Anti-Dumping Act of 1916, Complaint by the
European Communitie8VT/DS136/R and Corr.1, adopted 26ptember 2000,
upheld by Appellate Body Report, WT/DS136/AB/R, WT/DS162/AB/R,
DSR2000:X, 4593

UST 1916 Act (Japan)

Panel ReportJnited State$ Anti-Dumping Act of 1916, Complaint by Japan
WT/DS162/R and Add.1, adopted 86ptember 2000, upheld by Appellate Bo
Report, WT/DS136/AB/R, WT/DS162/AB/R, DSR00:X, 4831

UST Carbon Steel

Appellate Body Report)nited States Countervailing Duties on Certain
CorrosionResistant Carbon Steel Flat Products from Germany
WT/DS213/AB/R and Corr.1, adopted D@cember 2002, DSRO02:1X, 3779

UST Carbon Steel

Panel ReportJnited State$ Countervailing Duties on Certai@orrosion
Resistant Carbon Steel Flat Products from Germ&y/DS213/R and Corr.1,
adopted 1®December 2002, as modified by Appellate Body Report,
WT/DS213/AB/R, DSR2002:1X, 3833

UST Certain EC Products

Appellate Body Report)nited State$ Import Measures on Certain Products
from the European Communitja&T/DS165/AB/R, adopted Lianuary 2001,
DSR2001:l, 373




WT/DS366R
Pagexvi

Short Title

Full Case Title andCitation

UST Certain EC Products

Panel ReportJnited State$ Import Measures on Certain Products from the
European Communitie8VT/DS165/R and Ad.1, adopted 10anuary 2001, as
modified by Appellate Body Report, WT/DS165/AB/R, D3601:1l, 413

UST CorrosionResistant
Steel Sunset Review

Appellate Body Report)nited State$ Sunset Review of Ariliumping Duties
on CorrosionResistant Carbon SteFlat Products from Japan
WT/DS244/AB/R, adopted $anuary 2004, DSR004:I, 3

UST CorrosionResistant
Steel Sunset Review

Panel ReportJnited State$ Sunset Review of Arfiumping Duties on
CorrosionResistant Carbon Steel Flat Products from JapafT/DS244/R,
adopted Yanuary 2004, as modified by Appellate Body Report,
WTDS244/AB/R, DSR2004:1, 85

UST DRAMS

Panel ReportJnited State$ Anti-Dumping Duty on Dynamic Random Access
Memory Semiconductors (DRAMS) of One Megabit or Above from Korea
WT/DS99/R, adopted 18larch 1999, DSR999:ll, 521

UST FSC

Appellate Body Report)nited State$ Tax Treatment for "Foreign Sales
Corporations’; WT/DS108/AB/R, adopted 2@arch 2000, DSR000:111, 1619

UST FSC

Panel ReportJnited State$ Tax Treament for "Foreign Sales Corporations"
WT/DS108/R, adopted 2darch 2000, as modified by Appellate Body Report
WT/DS108/AB/R, DSR2000:1V, 1675

USTi Gambling

Appellate Body Report)nited State$ Measures Affecting the Cro8order
Supply of Gamblingrad Betting ServiceSVT/DS285/AB/R, adopted 2@pril
2005, DSR 2005:XIl, 5663and Corr.1

UST Gambling

Panel ReportJnited State$ Measures Affecting the Cre8order Supply of
Gambling and Betting Serviced/T/DS285/R, adopted 28pril 2005, as
modified by Appellate Body Report, WT/DS285/AB/R, DSR 2005:XIl, 5797

USi Gasoline

Appellate Body ReportJnited State$ Standards for Reformulated and
Conventional GasolineNT/DS2/AB/R, adopted 2Blay 1996, DSRL996:1, 3

USi Gasoline

Panel ReportJnited Stated Standards for Reformulated and Conventional
Gasoline WT/DS2/R, adopted 20lay 1996, as modified by Appellate Body
Report, WT/DS2/AB/R, DSR996:1, 29

UST Oil Country Tubular
Goods Sunset Reviews

Appellate Body Report)nited State$ Sunset Reews of AntDumping
Measures on Oil Country Tubular Goods from ArgentWa/DS268/AB/R,
adopted 1 December 2004, DSR 2004:VIl, 3257

UST Oil Country Tubular
Goods Sunset Reviews

Panel ReportJnited State$ Sunset Reviews of Aildumping Measures oQil
Country Tubular Goods from Argentind/T/DS268/R and Corr.1, adopted

17 December 2004, as modified by Appellate Body Report, W/DS/268/AB/R
DSR 2004:VIll, 3421

UST Section 301 Trade Act

Panel ReportJnited State$ Sections 30B10 of the Trade Aaif 1974
WT/DS152/R, adopted 2¥anuary 2000, DSRO00:11, 815

UST Shrimp
(Article 21.51 Malaysia)

Appellate Body Report)nited State$ Import Prohibition of Certain Shrimp
and Shrimp Producfs Recourse to Article 21.5 of the DSU by Malaysia
WT/DS58/AB/RW, adopted 2November 2001, DSR001:XIIl, 6481

UST Shrimp
(Article 21.51 Malaysia)

Panel ReportJnited State$ Import Prohibition of Certain Shrimp and Shrimp
Productsi Recourse to Article 21.5 of the DSU by Malay$i&l/DS58/RW,
adopted 2November 2001, upheld by Appellate Body Report,
WT/DS58/AB/RW, DSR2001:XIIl, 6529

UST Shrimp (Thailand)

UST Customs Bond Directive

Appellate Body ReportJnited State$ Measures Relating to Shrimp from
Thailand/ United State$ Customs Bond Dirdive for Merchandise Subject to
Anti-Dumping/Countervailing DutieSVT/DS343/AB/RWT/DS345/AB/R,
adopted 1 August 2008




WT/DS366/R
Pagexvii

Full Case Title andCitation

| Shrimp (Thailand)

Panel ReportJnited State$ Measures Relating to Shrimp from Thailand
WT/DS343/R, adopted 1 August 2008, azdified by Appellate Body Report,
WT/DS343/AB/R, WT/DS345/AB/R

| Softwood Lumber IV

Appellate Body Report)nited State$ Final Countervailing Duty Determinatior
with Respect to Certain Softwood Lumber from Cans®d&/DS257/AB/R,
adopted 1February2004, DSR2004:11, 571

| Softwood Lumber IV

Panel ReportJnited State$ Final Countervailing Duty Determination with
Respect to Certain Softwood Lumber from Can&d&/DS257/R and Corr.1,
adopted 1February 2004, as modified by Appellate Body Report
WT/DS257/AB/R, DSR2004:11, 641

| Steel Safeguards

Panel Reportd)nited State$ Definitive Safeguard Measures on Imports of
Certain Steel Product®VT/DS248/R, WT/DS249/R, WT/DS251/R,
WT/DS252/R, WT/DS253/R, WT/DS254/R, WT/DS258/R, WT/DS259/R, &
Corr.1, adopted 1December 2003, as modified by Appellate Body Report
WT/DS248/AB/R, WT/DS249/AB/R, WT/DS251/AB/R, WT/DS252/AB/R,
WT/DS253/AB/R, WT/DS254/AB/R, WT/DS258/AB/R, WT/DS259/AB/R,
DSR2003:VIll, 3273

| Upland Cotton

Appellate Body Reportnited State$ Subsidies on Upland Cottpn
WT/DS267/AB/R adopted 2March 2005, DSR 2005:1, 3

| Upland Cotton

Panel ReportJnited State$ Subsidies on Upland CottoWT/DS267/RCorr.1,
and Add.1 to Add.Zdopted 2March 2005, as modified by Appete Body
Report, WT/DS267/AB/RDSR 2005:1l, 299

' Wool Shirts and Blouses

Appellate Body ReportJnited State$ Measure Affecting Imports of Woven
Wool Shirts and Blouses from Indi&T/DS33/AB/R, adopted 28lay 1997, and
Corr.1, DSR1997:1, 323

| Wool Shirts and Blouses

Panel ReportJnited State$ Measure Affecting Imports of Woven Wool Shirts
and Blouses from IndjaVT/DS33/R, adopted 2@ay 1997, upheld by Appellaté
Body Report, WT/DS33/AB/R, DSR997:1, 343




WT/DS366R
Pagexviii

TABLE OF GATT CASES CITED IN THIS REPORT

Short Title

Full Case Title and Citation

Canadai Provincial Liquor
Boards(EEC)

Panel ReportCanadai Import, Distribution and Sale of Alcoholic Drinks by
Canadian Provincial Marketing Agenciesdopted 2March 1988,
BISD 35S/37

Canadai Provincial Liquor
Boards(US)

Panel ReportCanadai Import, Distribution and Sale of Certain Alcoholic
Drinks by Provincial Marketing Agencieadopted 1&ebruaryl992,
BISD 39S/27

EECi Animal Feed Proteins

Panel ReportEECT Measures on Animal Feeddteins adopted
14 March1978, BISD25S/49

EECT Apples(US)

Panel ReportEuropean Economic CommunityRestrictions on Imports of
Applesi Complaint by the United Statesdopted 23unel989, BISD36S/135

EECT Applesl (Chile)

Panel ReporzEC Resictions on Imports of Apples from Chiladopted
10November1980, BISD27S/98

EECT Applesll (Chile)

Panel ReportzECT Restrictions on Imports of Appled Junel994,
unadopted, DS39/R

EECT Minimum Import
Prices

Panel ReportEECT Programme of Miimum Import Prices, Licences and
Surety Deposits for Certain Processed Fruits and Vegetabtepted
18 October1978, BISD25S/68

EECT Oilseedd

Panel ReportEuropean Economic CommunityPayments and Subsidies Paig
to Processors and Producers ofi§dieds and Related Animigéed Proteins
adopted 29anuary1 990, BISD37S/86

Japani Leatherll (US)

Panel ReportPanel on Japanese Measures on Imports of Leatddopted
15May 1984, BISD31S/94

Japani SemiConductors

Panel Report)apani Trade inSemiConductors adopted May 1988,
BISD 35S/116

UST Canadian Tuna

Panel ReportJnited State$ Prohibition of Imports of Tuna and Tuna
Products from Canadaadopted 2Februaryl982, BISD29S/91

UST NonRubber Footwear

Panel ReportUnited State$ Countervailing Duties on NeRubber Footwear
from Brazil adopted 13unel995, BISD42S/208

UST Tobacco

Panel ReportJnited States Measures Affecting the Importation, Internal Sa
and Use of Tobacc@dopted Octoberl994, BISD41S/1/131

USTi Sectim 337

Panel ReportJnited States Section 337 of the Tariff Act of 1%@pted
7 November1989, BISD36S/345

UST1 Superfund

Panel ReportJnited State$ Taxes on Petroleum and Certain Imported
Substancesadopted 19unel987, BISD34S/136




WT/DS366/R
Pagel

l. INTRODUC TION

1.1 On 12 July 2007, Panama requested consultations with Colombia pursiattie4 of the
Understanding on Rules and Procedures Governing the Settlement of Disputes ("DSU"),
Article XXII:1 of the General Agreement on Tariffs and Trade 19WATT199") andArticle 19.1

and 19.2 of the Agreement on Implementatioidfcle VIl of the GATT1994 ("Customs Valuation
Agreement) with respect to enacted Colombian customs regulations on the importation of certain
textiles, apparel and footweatassifiable under HSChapter$0-64 of Colombia's Tariff Schedule

and arriving from Panama. Panama and Colombia held consultations on the measures on
31 July2007. However, no mutually agreed solution was found.

1.2 On 14 September 2007, Panama requested the estadalishof a panelpursuant to
Article 19.1 of theCustoms Valuation AgreemeandArticle 6.2 of the DSU

1.3 At its meeting on 22 October 2007, the DSB established a panel pursuant to the request of
Panama in document WT/DS366/6, in accordance Aritilcle 6 of the DSU.

1.4 The Panel's terms of refex@nare the following:

"To examine, in the light of the relevant provisions of the covered agreements cited
by Panama in document WT/DS366/6, the matter referred to the DSB by Panama in
that document, and to make sufthdings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreenients."

15 The parties agreed to the following composition of the Panel effective as of 8 February 2008:
Chairman: Mr Gary Horlick

Members: Mr Gonzalo Biggs
Mr Miguel Rodriguez Mendoza

1.6 China, Ecuador, the European Communities, Guatemala, Honduras, India, Chinese Taipei,
Turkey and the United Statesserved their rights to participate in the Panel proceedings as third
parties.

1.7 The Panel hd its first substantive meeting with the parties2inand 22 May 2008 The
session with the third parties was held2iMay 2008 The second substantive meeting was held on
29 July 2008

1.8 On 10 October2008,the Panel issued the descriptive part oPigmel reporto the parties in
both English and SpanishThe Panel issued its interim report to the partied &arch 2009 The
Panel issued its final report to partiesldnApril 2009.

Il. FACTUAL ASPECTS
A. BACKGROUND
2.1 This disputeconcernsseveralColombian customs measurededtingcertaintextiles, apparel

and footwear classifiable under HS Chapters680of Colombia's Tariff Schedul&at are exported
and re-exported from the Colon Free Zon&CFZ') and Panama to Colombla.These measures

L WT/DS366/1.

>WT/DS366/7.

% The CFZ whichis located at the Caribbean entrance to the Panama Canal nearest the Atlantic Ocean
plays a central role ithe reexport of goods to markets in Central and South America and the Caribbean region.
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include the ge of indicative prices in customs procedures and restrictions on ports of entry available
to subject textiles, apparel and footwear

2.2 On 29 June 2005 Colombia's customs authority, the Direccion de Impuestos y Aduanas
Nacionales de ColombidIIAN"), issue the first of several resolutions establishing indicative Free
On Board (f.0.b.") prices fora number of products, includirggrtain textiles, apparel and footwear
classifableunder HSChapters0i 64, andarriving from PanamaChina and other countriésShortly
theraafter,on 12July 2005, Colombia introducedraeasure requimg thosesubject textiles, apparel
and footwearoriginating inor arriving fromPanamaand China to enteonly at Bogota airport or
Barranquilla seaport.

2.3 On 20 July 2006, Pan@ requested consultations under the DSU with Colombia concerning
theuse of indicative prices and restrictions on ports of éntdn 1 December 2006, Pananmtified

the DSB thatt had reached Klutually AgreedSolution with Colombiain accordance witArticle 3.6

of the DSU, under which Colombiaepeagd the measures at issue and fhaties concludec
customs cooperation agreemeanttitied the "Protocol of Procedure for Cooperation and Exchange of
Customs Information between Customs Authoritieshef Republic of Panama and the Republic of
Colombia" ("Customs Cooperation Protocdi")Under he Customs Cooperation Protocakhich
entered into force in November 200the parties agreed to lach a programme of cooperation and
mutual assistancr the purpose oinvestigating and preventing customs law infringements in both
countries. Additionally, officials agreed to hold periodic meetings to atisesffectivenesof the
Customs Cooperation Protocol

2.4 On 26 June 2007 Colombia enactedeveralcustomsmeasuressimilar in natureto those
enactedpreviously in June and July of 2005despite the earlier enactment of the Customs
Cooperation Protocol These measures also establisiredicative pricesfor textiles, apparel and
footweararriving into Colombiafrom all countries, except those with which Colombia had signed
free trade agreementas well asport restrictionson importation of textiles, apparel and footwear
arriving from the CFZ and Panam®n 12 July 2007, Panama requested consultatitthsColombia
concerninghe latest applicatiorof indicative prices and restrictions on entfytextiles, apparel and
footwear arriving from Panama and the CFZ?anama also requested consultations conceing
requirement thaimportersprovide an advace declaration andearcustomsfor all textiles, apparel
and footwear arriving from Pananmaior to their arrival in Colombi® These measures are the
subject of the present dispwrd are discussed in further detail below

The CFZ is considered the largest dirse zone in the Americas, and by Panamanian estimates, it generates
more than US$15 billon annualfgee Panamafirst written submissiorpara.2).

* See ResolutioiNo. 05474 of 29 June 2005 (footwear); Resolufim 08628 of 20 September 2005
(stockings and socks); Resolutibie. 08743 of 22 September 2005 (textiles); and ResoliNimril1439 of
29 November 2005 (textilarticles). Indicative prices were also applied to other categories of imports via the
following resolutions: ResolutioN0.07908 of 1 September 2005 (balls); Resoluion09477 of 12 October
2005 (electrical and gas domestic appliances); Resoltod0760 of 15 November 2005 (matches and
lighters); ResolutiomNo. 10953 of 18 November 2005 (blankets and travelling rugs); ResoMtohl1285 of
25 November 2005 (exercise books); Resolulon3218 of 6 April 2006 (paper); and Resolutida. 49530f
18 May 2006 (toys of pile fabrics, stuffed or unstuffed).

® ResolutionNo. 05796 of 7 July 20Q5 ResolutiorNo.12465 of 21 December 2005 and
ResolutionNo. 06691 of 22 June 2006.

®WT/DS348/1.

"WT/DS348/10.

® Exhibit PANi 1.

® Exhibit PANi 1.

1% Resoluton No. 73730f 2007.
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2.5 Textiles, apparel and fooemr imported fromthe CFZ and Panamimto Colombia are
significant both in terms of volume and vafdeColombiahasreportedsignificant ongoing problems
with underinvoicing and smuggling in relatioto these productsyith particularemphass placed on
those arrivingfrom the CFZand Panam¥ The Colombian Unidad de Informacién y Analisis
Financiero (UIAFJ® has establishedlinks betweenmoneylaundering contraband and under
invoicing in Colombiaarising fromthe introduction of goodmto Colombiapurchasedin the CFZ
with illicit US currency*® The United Nations, International Monetary Fund and other Member
countries havalsoassessethe relationshipetween the CFZ and the Colombian Black Market Peso
Exchange, a tradeased laundering mechanism.

B. THE USE OF INDICATIVEPRICESIN RELATION TO TEXTILE, APPARELAND FOOTWEAR

2.6 Colombiaamended its Customs Statute and introduoditative pricesas a subcategory of
reference prices 080 December 2004 On 29 June 200%and subsequently, on 2Bine 2007
Colombia enacted a number of resolutions mandating the use of indicative \pitlcsa®spect to
certaintextile, apparel and footweamports originating in all countries, except those with which
Colombia had signed free trade agreeménts.

" However, both parties disagree as to the value of these imports. For instance, Panama reperts that re
exports of subject goods from the CFZ to Colombia reached US$413,290 millions (60,792 tonnes) in 2005 and
US$483,587 million (6786 tonnes) in 2006 (see ExhiBANi 56). Colombig in turn, reports importsof
subject goodd$rom Panamaf US$L04,926 million(47,226 tonnesin 2005 andUS$132,584 million(38,486
tonnes) in2006(see ExhibitlCOLI 45).

12 Colombia cites the wide discrepaes between Panama's reported volume and value of bilateral
trade with Colombia in comparison to Colombian figures. Colombia considers this discrepancy, which it terms
as "distortions", as evidence of the existence of the tindeicing and smuggling ptining to goods arriving
from the CFZ and Panama into Colombia. In this reg@&apmbiareports US$81 million for the whole
universe of productsom Panaman 2005 andJS$15 million in 2006(see ExhibitCOLi 38). Colombia notes
thatPanaménas repaed exports tc€Colombia of almost three times this vallgS$l,055 million andJS$L,241
million, respectively)during thissame periodsee ExhibitPANi 56). Based on these discrepanciésliombia
reports thatwhile exports arriving from Panama accountdpproximately2.1 percentof thetotal importsinto
Colombig these exportsepresentlOpercent of the total distortionsof the value of importghat entered
Colombia in 2006Colombia reports that exports from the United States represgi2der cent of distortions,
goods fromALADI, 27.7percent,goods fromEurope 20.4percentand goods fromAsia, 9.7 percent (see
Exhibit COL-48, p. 1516). Data referred to in footnote 11 above shows a similar phenomenon in relation to
textiles, apparel anfbotwear. For instance, in 2006 the reported value of Panamanian exports of these goods to
Colombia was almost four times higher than the reported value of Colombian imports from Panama for the same
period (see Exhibits CQI38, COL 16 and ExhibiPANi56). Generally, Colombia has claimed that
84.27percentof the total trade with Pananaad the CF4n the course of 200Gyascontraband trade, and that
that figure rises to 8percentin the case of textileseeColombia'sirst written submissioypara.196).

3 The UIAF is the "Unidad de Informacion y Analisis Financiero,” an entity of the Colombian
Government created by Ley 526 of 1999 for the purpose of preventing, detecting and fighting money laundering
and financial terrorisniSee Colombia'8rst written submissionpara.200, footnote 17

14 Colombia'sfirst written submissioppara.203 Exhibit COL-21.

15 See United Nations, Office on Drugs and CritBeime and Development in Central Ameriga 69
(May 2007), quoted in Colombiafgst written submission para.192, footnote 162 International Monetary
Fund, Panama: Detailed Assessments of Observance of Standards and Codes for Banking Supervision,
Insurance Supervision, and Securities RegulatiMf Country Report No 07/67at 1989 (Feb. 200Y.
International Narcotics Control Strategy Report, 2008, US Bureau of International Narcotics and Law
Enforcement Affairs, Volume 2, Money Laundering and Law Enforcement Affairs.

1® See Article2 of Decree No.4431 of 30 December 2004, that modifiektticle 128.5 of
DecreeNo. 2685 of 1999Exhibit COLi 1).

" Colombia has implemented indicative prices with respeéalidcs classifiable under Chagrs 52,

54, 55, 56, 58, 59, 6QunderResolutionNo. 7510 of 26 June 20Q0'Aas modified by ResolutionNo. 11412 of
28 September 2007 (Exhibit PANI 9); garments classifiable under Chapters 61, 62, 63, under
ResolutionNo. 7511 of 26 June 2007Exhibit PANi 10); footwear classifiable under Chapter 64, under
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2.7 Colombian legidation definesan indicative price asa reference pricé established by
administrativeact for use as a control mechanisin thedeclaredf.o.b. value of imporeéd goods?
Indicative prices are appliestcording to the type of goo@dsd are calculated basen theaverage
production cost®f the imported goods, when available, or otherwisethenlowest price actually
negotiated or offered famportation ofthe good ito Colombia Indicative pricesnay be imposed)
upon petition by domestic producers amporters of like productghat are affected by unfair
competition (ii) when customs authorities identifynfair competition practicesor (ii) when the
DIAN or the Directorate for Customdeterminesthat indicative prices are necessatyased on
sectaal studies, risk profiles or in psuance of particular policy®

2.8 Indicative pricesareusedat the time oforesentation of the customs declaratidtursuant to
Colombian customs lawpreign goods imported into Colombia must remain in customs cusandy
thus will not be releasedintil an importerpreserd an import declaration angayscustoms duties,
sales tax and penalti&s.Under Colombian tax law, sales tar imported goodss calculated based
on the samevalueused to determine customs dsfi&é Sales tax for domestic goods is basedhmn
transaction valu& Upon presentation of the import declaratfongoods subject to indicative prices
if the declaredf.0.b. value is lower than the indicative price, release of gbedswill not be
authorizedunlesstheimportercorrects thevalue onthedeclaration on the basis of the indicative price
and pays customs duties and sales tax on thisBasis

2.9 An importeris allotted a maximum diive days to correct the declared vahred pay customs
duties and saketax, andis not given any opportunitst this timeto submit evidence to demonstrate
that the declared value represents the actual transaction value of thé°gtiats.importer does not

ResolutionNo. 7509 of 26 June 2007as modified by ResolutonNo.11414 of 28 September 2007
(Exhibit PANi 8); and sports footwear classifiable under Chapter 64, uRéeplutionNo. 7512 of 26 June
2007, as modified by ResolutioNo.11415. Indicative prices are also applied to ofwerducts,including
paper ad cartons under ResolutionNo.7513 of 26June 2007 (ExhibiPAN-12); tyres under
ResolutionNo. 2671 of 18 March 2008 (Exhibi€OLi 48, pg. 5) jet-skies underResolutionNo. 2672 d 18
March 2008 (ExhibitCOLi 48); polyethylene and polypropylenende ResolutionNo. 4449 of 20 May 2008
(Exhibit COLi 48, p. 5) electrical appliances under ResolutionNo.11413 of 28September 2007
(Exhibit COL-48); and automobile piston ringsunder ResolutionNo.2820 of 28 March 2006
(Exhibit COL-48).

18 "Reference fces", in turn, are defined iArticle 237 of DecreeNo. 2685 of 1999s “the prices
established by the Customs Directorate taken with an indicative character in order to control the value declared
for identical or similar goods during the pection proess"” (ExhibitCOLI 1).

19 See Article237 ofDecreeNo. 2685 of 1999Exhibit COLI 1).

2 gee Methodology for the Determination of Reference Prices, sections 2.1, 2.2, 2.3 and 3.1
(Exhibit PAN-18).

%L See Articles 112 and 12124 of DecreeNo. 2685 of 1999 (Exhibit COLi 1). The definition of the
term release ("levante") is set forthArticle 1 of that Decreas the act by the customs authority that allows the
interested parties to dispose of the goods, once that the legal requirements have been raeequiiéd, the
guarantee has been paid.

22 Article 459 of Colombia's Tax Statu¢Exhibit COLi 3).

2 Article 447 of Colombia's Tax Statut@xhibit COLi 3). An exception to that general rule is
established irArticle 453. According to this provision, in tteases in which there is no invoice or equivalent
document, or the invoice or equivalent document shows a price lower than the market price, the taxable base
shall be determined on the basis of the market price, unless proven otherwise.

# gee Article 128.5e) of DecreeNo.2685 of 1999 (ExhibitCOL-1) and Article 172.7 of
ResolutionNo. 42400f 2000(Exhibit COL-2).

% gee Article 128.%) of DecreeNo.2685 of 1999 (ExhibitCOL-1) and Article 172.7 of
ResolutionNo. 4240 of 2000 (Exhibit COL-2). In cases bgoods not subject to indicative prices, an importer
may have thepportunity to present additional documents to support the declared pakie guarantee or
correct the import declaratipin order to obtain the release of the goake( e.g., Artid 128.5(a), (b) and (c)
of DecreeNo. 2685 of 1999 (ExhibiCOL-1) and Article 172.3, 172.4 and 172.5 &tesolutionNo. 4240 of
2000 (ExhibitCOL-2); see als@olombia'sresponse to Panel question Ni&). As explained, in the case of
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correct the declared valum pay customs duties andales taxbased on the indicative pricthe
importer will need taeshipthe goods in question within a period of one manthhe goods will be
considered'legally abandoneéd®® Whenever an importer opts to correct the import declaration and
pays customsduties and sales tax based on indicative pritlesgoods will bereleasd andthe
relevant documentare submitted to the Division de Fiscalizacion AduarféraThis initiates the
"control posterior" process.

2.10 The declared purpose of thechtrol posteor" process is to verify, after the release of the
goods, the customs value declared by the importer, in order to determine the correct duti#Ble base.
Upon receipt of the declaration and documentatibe Divisién de Fiscalizaciérwill conduct the
"egudio de valot in order toassesshe declaredcustoms value of the imported goddsAccording

to Colombian legislation this assessment is based onhkie at thaime of physical inspection or
presentation of the import declarafiband is conducteih accordance witthe principles set forth in
Articles 1 to 8 of theCustoms Valuation Agreeméet The conclusions of theetudio de valdrare
presented in a repovwthich includes, inter alia, the "definitive" customs valugesulting from that
assesmerandanexplanatiorof the methodspplied in determininguchcustomsvalue®

2.11 The "control posteriot processallows for two possible outcomeslf the Division de
Fiscalizaciéndetermins through the estudio de valor that the final custeatse correponds to the
value originally declared by the importéhe importer will be entitled to a refund of the payment in
excess made at the time of the relé4s&he importer musfile a request for reimbursemetit No
timeline is provided for provision of ¢hrefund, althougtin three specific casepresented in this

goods subject tondicative priceswhen the importer has declared a price lower than the indicative fivece
only option available is to correct the import declaration when a controversy arises.

% See Article 115 of DecreeNo. 2685 of 1999 (Exhibit COL-1) as modified byArticle 10 of
DecreeNo. 2557 of 6 July 2007 (Exhibit PANi 30). Under Article115 of DecreeNo.2685 of 1999
(Exhibit COL-1), as modified, goods which arrive in Colombia for importation may remain in storage for up to
one month during completion of customeocedures, or for two months in exceptional cases authorized by
customs authorities.Upon expiry of tlis period, goodshat are not removedre considered to be legally
abandoned One month after the goods are deemed to be legally abandoned,i©&M{orized todispose of
the goods in question. See alsal@nbia'sresponséo questionNo. 4(a)(ii) from Panama; ExhibRANI 66.

27 Article 128.5e) of DecreeNo. 2685 of 1999Exhibit PANi 6).

2 paragraph 3 of Articla72 of ResolutionNo.4240 of 2000 (Exhibit COL-2). This provision
indicates that the "control posterior" starts automaticallifhis automatic nature of the control posterior is
reflected in an example submitted by Colombia, whereathgo Importaciones de la Administracion Local de
Aduanasde Medellin senex officiothe importer'sfile to the Division de Fiscalizacio(see ExhibitCOL-9).
However, in two separatmsesubmitted to the Panel by the parties, 'tbentrol posteridr wasinitiated upon
request of the importg¢seeExhibit COL-8 and PAN53).

29 Article 3.1. of the Manual de ValoracidnOrden Administrativa 0005Ekhibit COLi 36); see also
Colombia'sresponse t&anelquestionNo. 28.

30 See paragraph 3 of ArticlE72 of ResolutionNo. 4240 of 200Q(Exhibit COL-2); Atrticle 3.6 of the
Manual deValoractni Orden Administrativa 0005 (Exhib@OLi 36); see alsdExhibit COL-41.

3L Article 222 ofResolutionNo. 42400f 2000 Exhibit PANi 21).

32 See Articles 3.6.4 and 3.6. of the Manual de Valoraciéfi Orden Administrativa 0005
(Exhibit COL-36). Articles 237, 247 and 259 dDecreeNo.2685 of 1999 andArticles 174217 of
ResolutionNo. 4240 of 2000also make direct reference ttee methods provided for in tl@ustoms Valuation
Agreemen(see ExhibitCOLi 1 and ExhibitCOLi 2). Furthemore, the valuation methods provided for in the
Customs Valuation Agreemeate explicitly referencedin Articles 15 of Andean Community CAN")
Decision 571 Exhibit COLi 5) and Articles 347 of CANResolution846 Exhibit COL-6).

3 Article 3.8 of the Manal de Valoraci6ii Orden Administrativa 0005Ekhibit COL-36).

3 Article 548a) of DecreeNo. 2685 of 1999 (Exhibi€OL-1). It is worth noting, & Colombia
acknowledged, the customs value determidedng the control posteriowill in almost all cases é different
from the indicative price. This is so because indicative prices are established for broad categories of products
and do not take into account all factors determining the customs value, such as transportation(seiearges
Colombia'sresponse toguestion No. 4 from Panama)

% Article 548a) of DecreeNo. 2685 of 1999 (ExhibiCOL-1).



WT/DS366R
Page6

dispute importers did not receive refunds for more than two ysice the initiation of theontrol
posterior® Alternatively, if the Division de Fiscalizaciémletermines that the final custs value is
higher thanthe valueoriginally declared by the importeit will issuea "Requerimiento Especial
Aduanerd® including a proposetLiquidacion Oficial.*® At this time, he importemaydispute the
proposed liquidation and provide further emidesupportingthe value originally declaredl. If the
importer successfully disputes the proposed liquidation, the imperetitled to a refund of the
sums paid in excess during tigtial presetation of the import declaratici However if the
importer does not respond to the Requerimiento, or the response is considered to be unsatisfactory, the
Customs Administratiomwill issue a "Liquidacién Oficial de Revision de Valpwhich contains the
final determination of the customs valftleTo the extat that the importer is not satisfied with the
Customs Administration's determination as published in thiquldacion Oficial de Revisién de
Valor', the importermay challenge this administrative act before the administrative authorities
through a Recurs de Reconsideracié?

C. RESTRICTION ON PORTS OF ENTRYAND INTERNATIONAL TRANSIT RULES APPLICABLE T
TEXTILES, APPAREL AND FOOTWEARARRIVING FROM PANAMA

2.12 Colombian customs lawpermitscustoms authorities tamit access to ports of entry whenever
authorities are not satisfiedf their abilityto fully exercise their powers of control and verificatfdn.
On these groundsalthoughColombia has 26 ports of entry for international tf4dié has limited
imports of textileandapparel imports to 11 ports of enf?

2.13 Textiles, apparehnd footwear classifiable undelChapter$0-64 of the Colombian Tariff
Scheduleoriginating in or arriving from Pananamdthe CFZ, whichare imported into Colombjare
subject to additionaltemporary limitations.  Under Article 2 of ResolutionNo.7373 of
22June2007°, as modified byResolutionNo. 7637 of 28 June 2007, subjecttextiles, apparel and
footwear may only be entered at Bogota airport or Barranquilla se&portowever, the general

% In Exhibit COL-8, the importer requested initiation of the control posterior if\@8l 2006, which
concluded or22 February 2008. la separate casdiscus®d in Exhibit PAN-53 andExhibit COLi 49, the
importer requested initiation of the control posteriorl@duly 2005and concluded oh8 December 2007.

37 Article 3.10 of the Manual de ValoraciénOrden Administrativa 00055xhibit COL-36).

38 Article 509 ofDecreeNo. 2685 of 1999 (Exhibi€OL-1).

39 Articles 510-511 ofDecreeNo. 2685 of 1999 (ExhibiCOL-1).

“0 Article 548a) of DecreeNo. 2685 of 1999 (ExhibiCOL-1).

“1 Article 129 of DecreeNo. 2685 of 1999Exhibit COL-1) andArticle 173 of ResolutionNo. 4240 of
2000 (ExhibitCOL-2). According toArticle 514 of DecreeNo. 2685 of 1999 the "Liquidacion Oficial de
Revision de Valor" act proceeds in cases of "errors" in aspects of the Import Declarationfauthvadue and
customs value or "when the dead value does not correspond to the value of the goods as established by
customs authorities".

“2 Articles 515518 DecreeNo. 2685 of 1999 (Exhibi€OL-1).

“3 Article 41 of the Customs StatutExhibit COLi 1).

4 Colombia'sfirst written submissiorpara.185.

%5 SeeArticle 39 of ResolutionNo. 4240 of 2000 Exhibit PANi 38). These ports are: Barranquilla,
Bucaramanga, Buenaventura, Cali, Cartagena, Cucuta, Ipiales, Leticia, Medellin, San Andrés and Bogota.

*® SeeExhibit PAN-34.

*" SeeExhibit PAN-36.

“8 Exhibit PAN-34. The parties originally disagreed on the application of the ports of entry measure to
footwear classifiable under Chapter 6dnder ResolutionNo. 8603 of 24 July 2007, goods classifiable under
heading64.06 of Colombia's CustomBariff Scheduleare declared exempt from the ports of entry restrictions
(seeExhibit PAN-35). In itsrequest for establishmeaf pane] Panama submitted thResolutionNo. 7373 of
22June 2007, as modified besolutionNo. 7637 of 28 June 2007, covered all goodsssifiable under
Chapters$0 to 64 of Colombia's Tariff Schedule. Panama noted, howevpara62, footnote 64 of itdirst
written submissiorthat Article 4 of ResolutionNo. 7373 of 2007exempted goods classifiable under headings
64.01 to 6405, andResolution8603 of 2007 exempted products falling under headin@64In light of these
provisions, Panama argued that the port of entry measure only applied to peatiects falling under



WT/DS366/R
Page7

restriction on ports of entnynderArticle 2 is subject toseveralexceptions In relation to goods with

a destination outside of ColombiArticle 4 of ResolutionNo. 7373 provides thatgoods intransit
from Panamawhich are submitted for trarshipment and do not have Colombia as theialf
destinationmay enter at any of the l4uthorizd ports open for textile, apparel and footwear
imports*® Additionally, Article 4 further exempts goods consigned or endorsed to the*$tgtmds
imported for specific state or emergency uge®ds arving by travellers or postal traffic, an route

to Leticia, San AndrésrdBanta Cataliria; goods consigned to industrial users of free trade 20nes
andgoodsclassifiableundersutheadings4.01 to 6405 of Colombia'sTariff Schedulethatarrive at
any of the 11 ports designated imrticle 39, paragraph 1 ofResolutionNo.424Q%
ResolutionNo. 8603 of 24 July 2007 establishes an additional exemption for footwear classifiable
under sections 6406 of Colombia's CustdBokedule, andResolutionNo. 7637 of 28 June 2007
further exemp goods consigned ttHighly Exporting Users" antPermanent Customs User§".

2.14 The stated aim oResolutionNo. 7373 as amendeds to strengthen and improve customs
controls related to the importation of certain textilggamel and footwear goods, which are described

as constituting an important national industry in Colombi&lon-compliance with the obligation to

enter and import goods from Panama and the CFZ exclusively at those ports, will subject the goods to
seizure ad forfeiture®®

2.15 ResolutionNo. 7373 as amendedsupersedes the regular transit regime under Colombian
law, which permits the transportation of merchandise of national or foreign origin from one customs
office to another located within the national temjtoof Colombia® ResolutionNo. 7373 was
orignially implemented for a period of approximately six months beginning 1 July®208@wever,

the period of application of the measure has been extended on two occasions at the time of this
writing ®, and is curently set to expire on 31 December 2008.

Chapter$0 to 63and not to footwear classifiable under Chapté Subsequently, however, Colombia stated
in its answer to Panel questidf, thatResolutionNo. 7373 of 20074oes not provide for a general exception for
footwear products and thus, products classifiable uhdadingst4.01 64.05 can only enter Catdbia at the
ports of Barranquilla and Bogota, as well as through the points of entry listed in subpar&geph® of
paragraph 1 ofrticle 39 of ResolutionNo. 4240 (ExhibitCOL-12). In light of Colombia's clarification that it
applied the ports of éry restrictions to footwealRanameconfirmed thait was challenging the application of
the measure tall footwear goods which are deemed to fall within the scope of the me@serBanama's
Answer to First Set of Panel Questions, answer to questiofPdbama’'second written submissippara.109,
footnote 80).

9 ResolutiorNo. 7373, Article4, para. 3, (ExhibiPAN-34).

0 ResolutiorNo. 7373, Article4, paral, (ExhibitPAN-34).

*1 ResolutiorNo. 7373, Article4, para2, (ExhibitPAN-34).

2 Resoluion No. 7373, Article4, para3, (ExhibitPAN-34).

3 ResolutionNo. 7373, Article4, para4, (ExhibitPAN-34).

> Exhibit COL-35.

% Exhibit COL-36.

° Exhibit PANi 36.

°" SeeResolutionNo. 7373 Exhibit PAN-36).

8 See Article5 of ResolutionNo. 7373 of 2007 and Article 502.1.2 of DecreeNo. 2685 of 1999
(Exhibit PAN-41).

%9 Article 1 of DecreeNo. 26850f 1999 Exhibit PAN-20).

€9 Exhibit COL-34, paraAtrticle 8.

®1 ResolutionNo. 16100 of 27 December 2007Colombia's response to Panel question No. 122;
Resadution No. 5542 of 2008.
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D. THE REQUIREMENT TO PRESENT AN ADVANGE IMPORT DECLARATION AND PAY CUSTOMS
DUTIES AND SALES TAX ON THE BASIS OF THEADVANCE DECLARATION APPLICABLE TO
IMPORTS OF TEXTILES APPAREL AND FOOTWEARARRIVING FROM PANAMA

2.16 UnderArticle 119 ofDecreeNo. 26850f 1999,applicable to imported goods all origing an
importer may present an import declaratas early as 15 days prior to arrival of the goods, or may
delay presentation of the import declaration until one mortér #fe goods' arrival into Colombdat

up to two months following arrivakubject toauthoriation by Colombia's customs authofify In
combination with the requirement to present an import declaration, importers of goods are required to
pay customs digs and sales tax at the time an import declaration is presénténtier this regime,
importers therefore are generally not required to present an import declaration in advance of arrival of
the goods, and as such, are not required to pay customs dudi¢éaxas prior to the goods' release
from customs, although the option exists to dé'so.

217 In the case of textile, apparel and footwear imports arriving from Panama,
ResolutionNo. 73730f 22 June 2007, as modified ResolutionNo. 7637 of 28 June 2007ecuires
importers oftextile, apparel and footweaoods classifiable under Chapteri 68 of Colombia's
Tariff Schedule and arriving from Panama or the CFZ to present an advance import declaration not
more than 15 days prior to the goods' arrival in Colofilsiad accordingly pay customs duties and
taxes in advanc®. Article 1 of ResolutionNo.9859 of 23 August 2007 additionallyequires
importers of all goods from Panama or the CFZ that are subject t@5tday advance import
declaration requirement tiedare the goods not less than five days prior to the arrival of the goods in
Colombia®” Since all importers must payustoms duties and sales tax at the time an import
declaration is presented, importerssabject goodérom Panama and the CFZ, which aeguired to
present an import declaration in advanttesrefore,must also pay customs duties and sales tax in
advance.

2.18 An importer of textile, apparel and footwear goods arriving from Panama or the CFZ that fails
to present an advance import declaratipon entry at Bogota or Barranquili@ay onlyproceedwith
importationif he or she submita legalzation declaration and pag fee for the "rescatesf the goods

in addition toall customs duties arahyaccruedvarehouse storage chargedtherwise theimporter

may elect to reship the goodsfrom Colombian territory®®® If the importer does not submé
legalization declaration and pay a femr does not rship the goods in questiothe goods will be
considereds legally abandoned and subject tase within a one month periddl.An importer may

62 Article 119 of DecreeNo. 2685 of 1999 Exhibit COL-1); Article 115 of DecreeNo. 2685 of 1999
(Exhibit COL-1).

%3 Article 119 ofDecreeNo. 2685(Exhibit COL-1).

% In its answers to question 154 by the Pa@alombia confirmd that this advanced declaration
requirement is an option for all other goods

% Article 1 of ResolutionNo. 73730f 2007 Exhibit PANi 34). Article 1 of ResolutionNo. 7637of 28
June 2007HKxhibit PANi 36) extends the scope of this obligation to all ligtedile, apparel and footwear goods
from Panama, and not only to those from the CR4nder Article 119 of DecreeNo. 2685 paragraph 3
(Exhibit COL-1), Colombia's DIAN may require importers to present an advance import declaration taking into
account ctteria of,inter alia, the origin of the good.

% In its responseso Panel questionsNos. 73, 74 and 154, Colombia has confirmed that the
requirement to present an impativancedeclaration only applies to textile, apparel and footwear goods
classifiable nderChapter$0-64 of Colombia's Tariff Schdule and arriving from Panama.

7 Article 1 of ResolutionNo. 98590f 23 August 2007Exhibit PANi 46).

% Article 6 of ResolutionNo.7373 (ExhibitPAN-34); Article231 of DecreeNo. 2685
(Exhibit PAN-32).

% Article 231 ofDecreeNo. 2685(Exhibit PAN-32).

0 Article 115 ofDecreeNo. 26850f 1999 Exhibit PAN-1).
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pay a'rescate" fee@qual tol5 percentof the value of the goodse recover goods that are classified as
legally abandonett

E. THE REQUIREMENT TO PAY AFEE TO RECTIFY AN IMPORT DECLARATION APPLICABLE TO
TEXTILE IMPORTS ARRIVING FROM PANAMA

2.19 In addition to the requirement to present an advance import declaratfmorfers oftextiles
classifiable undeChapter$0-60 of Colombia's Tariff Schedulthat arrive from Panamayre also
required to pay a fee toomect certain errors appearing in the advance import declaration. In
particular, underArticle 3 of ResolutionNo. 7373 importers of subject goods must pay a fee
correctan import declaration in situations where differenicethe weight per square etre or width

of the textileexceed? and10 percent respectively? Article 128.7 of DecreeNo. 26850f 1999, as
modified byDecreeNo. 12320f 2001, generallestablished fee ofthreepercentof the value of the
goods to correct errors in the deption of the goods, within a period of five days after a declaration
is presented® Under Article 153 of ResolutionNo. 4240 of 2000,as modified byArticle 1 of
ResolutionNo. 8038 of 2005 all imports classifiable under Chaptersi 60 of Colombia's Taff
Schedulegfor which anadvance import declaratida submittedare subject to the same legalization
requirement (and are similarly exempt in cases whé#ferencesin the weight per square meta
width of the textiledo notexceed? and10 percent respectively.”* However, as noted in paragraphs
2.16and2.17 above, only importers of subject textiles arriving from Panama are rdgoirgubmit
and advance impodeclaration. All other impoets of subject textiles retain the option to submit an
advance declaration.

I. PARTIES' REQUESTS FOR FINDINGS AND RECOM MENDATIONS
3.1 Panama requests the Panel to find that:

(a) Colombias determination of the customs value of textiles, footwear and other
products orthe basis of indicative prices is inconsistent with Article,13, 5,6
and7.2 (b), (f) and (g) of th€ustoms Valuation Agreement

(b) Colombia's use of indicative prices to determine tdpe basefor the purpose of
levying the sales taxon imported tetes, footwear and other productahen the
transaction valués usedto determine théax baseof like domestic products fahe
samepurposeis inconsistent withArticle 11l:2, first sentenceor, alternatively, with
Article I11:4 of the GATT1994°;

(© Colombids prohibition of the importation of textiledfootwear and appardtom
Panamaexcept at the ports oBogota and Baanquilla is inconsistent with
Article XI:1 of the GATT1994

(d) Colombias prohibition of the importation of textiledootwear and appeal from
Panamaxcept at the ports &ogota and Baanquillg while the importation of like
products from other countries is not similarly restricted, is inconsistent with

L Article 231 ofDecreeNo. 2685(Exhibit PAN-32).

2 Article 3 of ResolutionNo. 7373 of 22 June 200Exhibit PANi 34).

3 Article 128.7 of DecreeNo. 2685 of 1999 (Exhibit COL-1), as modified byDecreeNo. 1232 of
2001.

" Article 153 of ResolutionNo. 4240 of 2000(Exhibit COL-2), as modified by Article 1 of
ResolutionNo. 80380f 2005.

> Panama first formally requested a finding under Artititd in its second written submission,
para.226. In its first written submission, footnote 110, and in its request for establishment of a Panel, Panama
expressed its view that Colombia's use of indicgpiriees to determine thax basdor importedproductswas
inconsistent with Articlell:4.
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Article XIll :1 of the GATT1994° or alternatively, with Article :1 of the
GATT1994"";

(e) Colombias suspensiof the transit regime for textile$ootwear and apparebming
from Panama ishconsistent withArticle V:2 of theGATT 1994

() Colombia'simposition ofports of entry and transit restrictions textiles footwear
and apparethat have been in transit through Panamhile no suchrestrictionsare
imposed on these products when transported from their country of origin to
Colombia without going through Panama, inconsistent withArticle V:6 of the
GATT1994

(9) The requiremeist that importers oftextiles footwear and appareabriginating in
Panama submit aadvanceimport declaration and pay customs duties before the
arrival of the products at customsnd the limited options available for the
presentation of the legatition declaation without payment of a feeshen no such
requiremerg or limitations are imposeoh importers of like products originating in
other countriesareinconsistent withArticle I:1 of theGATT1994

3.2 Colombia requests that the Panel reject all of Panara@’'sscfor the reasons provided in its
submissiong®

3.3 In the event that the Panel were to uphold somadl®f Panama claims under Articles I:1,

V:2, V:6, XI:1 or XIlI:1 of theGATT1994 Colombia requests the Panel to find that the measure is
justified under the general defence of GARTicle XX (d).

V. ARGUMENTS OF THE PARTIES

A. EXECUTIVE SUMMARY OF THE FIRST WRITTEN SBMISSION OFPANAMA

1. Introduction

4.1 The following table provides a brief summary of the specific measures at issue, their legal

basis in Colombia law, and the relevant provisions of tB@eistoms Valuation Agreemeand the
GATT1994under which Panama challenges each of the measures.

6 Although Panama did not formally request findings in relation to Ari¢lel of the GATT1994in
its first written submission, Panama attributed this omission to a clerical error, and subsequently requested a
finding of violation of Article XllI:1 in its second written submission, paf26 (see Panama's response to Panel
guestion No. 10).

" panama first requested findings that Colombia's restriction on the entry of textiles, apparel and
footwear violates Articld:1 of the GATT1994 in its first oral statement, pard&2-53. In its request for
establishment, Panama also referred to Artidleof the GATT1994in relation to the ports of entry measure.
Colombia has challenged this claim as falling outside the Panalslate (se€Colombia'ssecond written
submissionparas148172).

8 Colombia'ssecond written submissippara.325.
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Issue

Specific measure at
issue

Legal basis under domestic law

Applicable WTO
law

A. Customs
valuation methods
andprocedures for
textile, footwear
and other products
subject to
"indicative prices".

Customs valuation of
textile, footwear and

other products is based
on indicative prices.

Article 128.5e) of DecreeNo. 2685
Article 172.7 ofResolutionNo. 424Q

Articles 1, 2, 3,5, 6
and 7.2(b), (f) and
(g) of theCustoms
Valuation
Agreement

The sales tax for
imported products
subject to indicative
prices is based on the
indicative price,
whereas the sales tax
for like domestic
products is based on th
transaction viaie.

Article 447 of the Tax Statute in
connection withArticle 128.5e) of
DecreeNo. 2685

Article 11l:2 of the
GATT1994

B. Port of entry
and transit
restrictions and
customs
regulations for
textile products
coming from
Panama.

The entry and
importaion of textile
products from Panama
is restricted to the ports
of Bogota and
Barranquilla.

Article 2 of ResolutionNo. 7373
(modifying Article 39 of
ResolutionNo. 4240.

Articles XI:1 and
XII:1 of the
GATT1994

The transit regime is
suspended for teie
products coming from
Panama.

Article 2 of ResolutionNo. 7373
(modifying Article 39 of
ResolutionNo. 4240.

Article V:2 of the
GATT1994

The port of entry
restrictions accord
products that have bee
in transit through
Panama treatment less
favouralte than that
accorded to products
that have not been in
transit through Panama

Article 2 of ResolutionNo. 7373
(modifying Article 39 of
ResolutionNo. 4240.

Article V:6 of the
GATT1994

The requirement to
complete customs
procedures and pay
customs dties prior to
the arrival of the goods
at customs, and the
limited options
available for the
presentation of a
legalization declaration
without the payment of
a fee, are applied only
to textile products from
Panama.

Articles 1 and 3 of

ResolutionNo. 7373, Article 119 of
DecreeNo. 2685 andArticle 1 of
ResolutionNo. 9859

Article I:1 of the
GATT1994
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2. The measures at issue
(a) Customs valuation of textiles, footwear and other products on the basis of "indicative prices"

4.2 Colombia's Schedule of Concessitoghe GATT1994 provides that its customs duties shall

be applied on aadvalorembasis. Amadvaloremcustoms duty is based on the customs value of the
goods. Colombia does not use the transaction value as the basis for the determination ofntise custo
value of those goods. Instead, it uses indicative prices, which are unrelated to the transaction value of
the goods.

4.3 According to Article 128.5e) of DecreeNo.2685 of 1999 and Article 172.7 of
ResolutionNo. 4240 of 2000, an importer whose goodsvhaa transaction value lower than the
indicative price must correct the import declaration to reflect the indicative price or a higher amount
to obtain release of the goods. The failure to correct the transaction value to reflect the indicative
price witin a period of fivedays from the presentation of the import declaration leads to the
subsequent legal abandonment of the goods, and their eventual forfeiture.

4.4 Furthermore, the sales tax on imported products is determined on the basis of the indicative
price when the transaction value is below the indicative price. In contrast, for domestic products, the
sales tax is based on the actual value of the sale.

(b) Port of entry and transit restrictions and customs regulations for textiles from Panama

4.5 Out of the 11ports of entry that are enabled for the importation of textiles in Colombia,
textiles originating in, or transiting through, Panama may be imported and entered at only two of these
11 ports; namely, the airport of Bogota and the sea port of Barranglilleerms of transportation

costs, these ports are not always the most convenient and viable entry points for textiles from Panama
destined for different locations in Colombia.

4.6 Furthermore, textiles from Panama are prohibited from transiting through Calorlen if

the final destination is a country other than Colombia, textiles from Panama cannot be transported by
land through Colombia. Instead they must be cleared for importation as soon as they arrive in Bogota
or Barranquilla.

4.7 In addition, only withrespect to textiles from Panama, all customs formalities must be
completed and customs duties and sales tax must be paid in full prior to the arrival of the goods.

3. Legal argument

@) Colombia's use of indicative prices to determine the customs value ofgefdibddwear and
other products is inconsistent witliticles 1, 2, 3, 5, 6 and 7.2 (b), (f) and (g) of fBastoms
Valuation Agreement

0] Colombia's use of indicative prices is inconsistent witticle 1 of theCustoms Valuation
Agreement

4.8 Article 1 of theCustoms Valuation Agreemeptovides that the customs value of imported
goods "shall" be the transaction value (i.e. the price actually or payable), as the primary means of
determining the customs value of imported goods.

4.9 In principle, the price actually ghor payable for the goods can be known with certainty only
by the parties to the transaction, i.e. the buyer and the seller. 1t is, therefore, necessary for customs
authorities to rely upon the information provided by the buyer, (normally the impadet) the
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transaction value of the goods. The determination of the transaction value of goods must take into
account the specific circumstances of the purchase and sale of those particular goods.

410 A WTO Member could argue that it cannot use the transactibue to determine the custom

value of goods because the conditions set out in the relevaipasadraphs (a) to (d) dfrticle 1

have not been met. However, such a conclusion could be reached only after customs has conducted
an assessment of the indlual circumstances surrounding the transaction in question. It cannot be
based on am priori assumption that, for all imports, the relevant conditions have not been met.
Panama understands that Colombia is not basing itsacceptance of the transactiovalue for

textiles, footwear and other products and its use of indicative prices on the grounds that the conditions
set out in sulparagraphs (a) to (d) éfiticle 1 have not been met

4.11 Article 128.5e) of DecreeNo. 2685 of 1999 andArticle 172.7 of Resoltion No. 4240 of

2000, DIAN systematically rejects the transaction value for goods subject to indicative prices on an
a priori basis without any examination of the particular circumstances surrounding the sale. Indeed, it
departs from the transaction malineverysingle case involving goods subject to indicative prices.

4.12 For such goods, an importer is not afforded any opportunity to demonstrate that the declared
value (when lower than the indicative price) corresponds to the transaction value obdbet.pr
Rather, Article 128.5e) of DecreeNo. 2685 of 1999 andArticle 172.7 of ResolutionNo. 4240 of

2000 state that a declarant of goods subject to indicative prices can only: (i) "correct" the declared
value in the import declaration to reflect thekgable indicative price and (ii) pay the customs duties
and sales tax based on that price.

4.13 |If, at the end of the fivelay period established ifrticle 128.5e), the declarant does not
"correct" the import declaration accordingly, and does not pay tespmnding customs duties and

sales tax thereon, the importation process is considered to be terminated and the goods are kept in a
warehouse. In the absence of any subsequent action by the declarant, the goods are considered as
legally abandoned after @eriod of one month. One month after the expiry of the period of legal
abandonment, the goods may be disposed of by DIAN.

4.14 In the light of the consequences that would result if an importer does not "correct" the import
declaration to reflect the indicaévprice, an importer is effectively forced to declare the indicative
price, instead of the transaction value of the goods, and pay customs duties and sales tax thereon.
This is confirmed by the fact that in §@ércentof relevant cases, the importer fmed to "correct”

the import declaration.

4.15 Panama notes that, in any event, Colombia does not follow the appropriate procedures in
situations where there are doubts as to the truth or accuracy of the declared the transaction value, as
stated in the DecisioRegarding Cases Where the Customs Administrations Have Reasons to Doubt
the Truth or Accuracy of the Declared Value. This Decision is based on the assumption that those
doubts arise in the context of cdsgcase assessments of the declared transactidne.
Furthermore, it provides for opportunities to the importer in order to present arguments and evidence
demonstrating the truth and accuracy of the declared value. In contrast, DIAN rejects the declared
transaction value on a systematic basis. okksdnot undertake a casgcase assessment of the
circumstances surrounding the transaction at issue in order to determine whether there are valid
grounds to doubt the truth or accuracy of the declared value.

(i) Colombia's use of indicative prices is incatent with the methodologies set out in
Articles2, 3, 5, and 6 of th€ustoms Valuation Agreement

4.16 In those cases whefaticle 1 cannot be usedrticles 2, 3, 5 and 6 of th€ustoms Valuation
Agreementprovide a series of sequential and hierarchicalrredtere means for determining the
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customs value of goods. The application of these subsidiary methods of valuation must be carried out
on a casdy-case basis.

4.17 The methodologies establishedAnticles2, 3, 5 and 6 to determine the custom value of a
conggnment require the assessment of multiple factors, such as the transaction value of identical
goods sold at about the same time as the transaction in question, taking into account sales at the same
commercial level, or sales at similar levels, or the pnde at which imported goods are sold in the
greatest aggregate quantity, at or about the time of the importation of the goods being valued. Time
specifications in alternative customs valuations implies that the methodologies must be used in the
approprate sequence on a cadsgcase basis so as to replicate most closely the conditions of the sale

of the product in question.

4.18 Indicative prices applied by Colombia for Customs Valuation purposes are neither based on
the transaction value nor determinethgsany of the methodologies set outnicles 2, 3, 5 and 6 of

the Customs Valuation Agreementnstead, they are determined based on surveys carried out by
DIAN on a fixed basis, in accordance with the "Methodology for the Determination of Reference
Prices". These prices are not determined using any of the methodologies sétrtinteéa 2, 3, 5 and

6 of theCustoms Valuation Agreemeigis DIAN does not undertake an examination of the specific
circumstances surrounding the transaction at issue.

4.19 Furthermore, Article 128.5e) of Decree2658 of 1999 and Article 172.7 of
ResolutionNo. 42400f 2000 do not permit DIAN to use the methodologies set oAtticles 2, 3, 5
and 6 of theCustoms Valuation Agreemesit the time of inspection. Each of thesethodologies
requires that customs authorities conduct their investigations on-aycaase basis, a possibility that
is not contemplated in those provisions of Colombian law.

(iii) Colombia's use of indicative prices is inconsistent wtkicles7.2(b), (f)and (g) of the
Customs Valuation Agreement

4.20 Article 7.1 provides that ithe customs value of the imported goods cannot be determined
under the provisions dhrticles 1 through 6, the customs value shall be determined using reasonable
means consistent witihe principles and general provisions of Gestoms Valuation Agreemeantd

Article VII of the GATT1994 and on the basis of data available in the country of importafitie.
flexibility granted undefrticle 7.1 are subject to certain limitations undeticle 7.2. In particular,

WTO Members cannot resort to: (i) a system which provides for the acceptance for customs purposes
of the higher of two alternative valuearficle 7.2 (b)), (ii) minimum customs valueg\fticle 7.2(f)),

or arbitrary or fictitous valuesArticle 7.2(g)).

4.21 In this case, Colombia determines the customs value of goods on the basis of either the
indicative price (if the declared value is lower than the indicative price), or the transaction value (if
the price negotiated for the pnact is higher than the indicative price). Furthermordicativeprices

are also minimum customs values because products subject to indicative prices will not be permitted
to be imported in Colombia unless this minimum value is declared by the decldmaatdition,

indicative prices are arbitrary and fictitious values as the customs value of goods subject to those
prices is not based on the actual circumstances of the sale, but rather on the basis of a general survey
based on the grouping of variou®g@ucts within the applicable tariff heading.

(iv) The payment of customs duties based on indicative prices is not a "guarantee" within the
meaning ofArticle 13 of theCustoms Valuation Agreement

4.22 Panama notes that, on several occasions, Colombia has argutte thayment of customs

duties based on indicative prices merely constitutes a "guarantee." Colombia’s characterisation of such
payments may be considered as an attempt to bring its measure within the sédjmedt3 of the
Customs Valuation Agreement
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4.23 However, the payment of customs duties based on indicative prices is not a "guarantee"
within the meaning oArticle 13 of theCustoms Valuation Agreemen#s noted above, a declarant
correcting its import declaration must pay the relevant customssdanid sales tax on the basis of the
indicative prices. Under Colombian law, a payment is the primary means of extinguishing a tax
obligation. Once this payment is made, the importation process is terminated, and the goods are
released. In contrast, ai@antee is a provisional instrument that secures the ultimate payment of
customs duties for which the goods may be liable during the period of the valuation controversy. The
guarantee does not, in and of itself, liquidate the tax obligations at isigeefdre, the payment of

the customs duties based on the indicative price cannot be considered as the posting of a guarantee.

4.24  Furthermore, Colombian law itself distinguishes between the correction of an import
declaration and payment of the customs dutied taxes owing on that basis and the posting of a
guarantee.

(b) Colombia's reservation under tlieiIstoms Valuation Agreemeliot use minimum values has
expired

4.25 On the basis ohrticle 20.1 and Annex Il of th€ustoms Valuation Agreemenn 30 March
2000 Cobmbia made a request for a reservation allowing it to maintain offiealigblished
minimum values for a period of five years for certain products.

4,26 On 10 May 2000, the Committee on Customs Valuation noted "good cause for Colombia's
request and its inteioh to make this reservation on a limited and transitional basis" and "that this
reservation will apply only to the products identified in Annex I, Annex Il and Annex IlI". It further
noted"Colombia's indication that this would be a single request taitaiai minimum values" and,
therefore, decided that "Colombia may continue to maintain offieggtgblished minimum values

for the valuation for customs purposes” untilAfxil 2001, 30 April 2002 and 30 April 2003 for the
goods listed in Annexes |, Ihd lll, respectively.

4.27 The reservation, now lapsed, applied to many of the same products that are now subject to
indicative prices. 7®ercentof the products (59 out of 81 products) for which Colombia was granted

a waiver to maintain minimum prices ur0 April 2002 (Annexes | and Il) are currently subject to
indicative prices.

(© Colombia's use of indicative prices to determine the value of imported textiles, footwear and
other products for the purpose of levying sales tax when the transaction value i® use
determine the value of like domestic products for that purpose is inconsistent with
Article 111:2, first sentence, of th&ATT1994

4.28 Article lll:2 of the GATT1994 prohibits WTO Members from subjecting imports to internal
taxes in excess of those ajgolj directly or indirectly, to like domestic products. Panama notes that
imported products subject to indicative prices have at least a potential like domestic product that may
be treated more favourably than the imported product.

4.29 An imported product vih a transaction value lower than the applicable indicative price will

be taxed on the basis of the higher indicative price plus the customs duties charged on the basis of that
indicative price. On the other hand, like domestic products are subject$daalon the basis of the

actual sale price of the product. Thus, imported products subject to indicative prices incur sales tax in
excess of that imposed on like domestic products.
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(d) Colombia's prohibition of the importation of the importation of textitesn Panama except
at the ports of Bogota and Barranquilla is inconsistent uviticle XI:1 of the GATT1994

4.30 Article XI:1 of the GATT1994 provides that no prohibition or restriction, other than duties,
taxes or other charges, shall be instituted or tamied by any Member on the importation of any
product of the territory of any other Member.

4.31 In the light of Resolutionslo. 7373 of 2007 andllo. 7637 of 2007, the importation of textiles

in Colombia is prohibited unless the goods are entered and imgdrthd two designated ports of
Bogota and Baranquilla. This requirement to enter and import textiles at these two ports constitutes a
"restriction” within the meaning oArticle XI:1 of the GATT1994 Furthermore, it is a "limiting
condition" on the impdation of the listed products in Colombia, and makes importation more
onerous than if the condition had not existed. As noted above, Colombia has 11 customs offices at
which textiles normally may be entered. However, textiles coming from Panama at@tedoinom

being imported at 9 out of these 11 customs offices.

4.32 Panamanian exporters of goods destined for markets such as Cali incur additional costs as the
goods can only be entered at Bogota (for air shipments) or Baranquilla (for sea shipments). Goods
arriving by sea need to be transported from the port of Barranquilla to Cali. The cost of transporting
cargo up to 7 tons for a 20 ft container by truck from Buenaventura to Cali is US$350 as compared to
US$990 to transport the same goods by truck fromamBguilla to Cali. These additional costs create
significant transaction costs and a disincentive to import textiles from Panama destined for Colombian
cities that are not located near the two designated ports.

(e) The port of entry restrictions are appli@da manner that is inconsistent wihticle XIlI: 1 of
the GATT1994

4.33 Article XllI:1 provides that any quantitative restrictions applied by a WTO Member must be
imposed on a nediscriminatory basis.

4.34 In this case, the requirement to enter and import &sxét the ports of Bogota or Baranquilla
constitutes a restriction on imports. Colombia applies the restrictions in Resolutions 7373, 7637 and
16100 only to textile imports from Panama. Colombia does not require that textiles originating in
third countres be imported at the ports of Bogota and Barranquilla. Therefore, Colombia does not
similarly restrict the importation of such products from third countries.

() Colombia's suspension of the transit regime for textiles from Panama is inconsistent with
Article V:2 of theGATT1994

4.35 Article V:2, first sentence, provides that there shall be freedom of transit through the territory
of each Member, via the routes most convenient for international transit, for traffic in transit to or
from the territory of otheMembers. In turn "traffic in transit" is defined as the transit across the
territory of a Member when the passage across such territory, with or withoushipngent,
warehousing, breaking bulk, or change in the mode of transport, is only a portionoaipéete
journey beginning and terminating beyond the frontier of the Member across whose territory the
traffic passes. This definition applies to goods starting their journey in Panama, transiting through the
territory of Colombia, and reaching theindil destination in another country.

4.36 Article 2 of ResolutionNo. 73730of 2007 provides that for textiles coming from Panama and
entering Bogota or Barranquillauthoriation will not be granted under the normal customs transit
regime. Instead, Colombiaqgeires that textiles coming from Panama must be enteredrgroited

at the ports of Barranquilla or Bogota. Thus, Colombia restricts the ability of these products to transit
through Colombia.
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4.37 Furthermore, the port of entry restrictions make distinctimased on the place of origin or
departure of the gooddrticle V:2, second sentence provides thatdistinction shall be made based

on, inter alia, the place of origin, departure, entry, exit or destination, or on any circumstances
relating to the ownship of goods, of vessels or of other means of transpirthis case, if textiles
originate in, or transit through, Panama, they must be entered at Bogota or Baranquilla. However, if
the same goods come directly from third countries without goingughrd®anama, they may be
entered at any eligible port in Colombia.

(9) The port of entry restrictions that accord treatment less favourable to goods in transit through
Panama than that which they would have been accorded had they been transported from their
place of origin without going through Panama are inconsistent #ititle V:6 of the
GATT1994

4.38 Article V:6 of GATT1994 provides that products which have been in transit through the
territory of any other Member shall be accorded treatment no less favotivabléhat which would

have been accorded to such products had they been transported from their place of origin to their
destination without going through the territory of such other Member.

4.39 Colombia permits textiles from other WTO Members to be enterethya eligible port in
Colombia, but prohibits the importation of the same products except at the ports of Bogota and
Baranquilla if they were in transit through Panama. For example, a textile product going directly to
Colombia from a third country may leeitered at any eligible port in Colombia. However, if the same
textiles were transported through Panama, they would have to be entered and imported at the ports of
Bogota or Barranquilla.

(h) The requirement to present an advance declaration and pay cuktbessand sales tax for
textiles originating in Panama is inconsistent whtticle I:1 of theGATT1994

4.40 Article I:11 of the GATT1994 0bliges Members to provide naliscriminatory treatment with

respect to the matters falling within the scope of thatchtisuch as "rules and formalities in
connection with importation and exportation”. In this case, the requirement to present an advance
import declaration and to pay customs duties and sales tax on the basis of the advance declaration is a
rule in connetion with importation.

4.41 Importers of products originating in countries other than Panama are permitted to import into
Colombia without having to submit an advance declaration and without having to pay customs duties
and sales tax on that basis. Thisrisadvantage within the meaning/siticle I:1 of the GATT1994

In contrast,Article 1 of ResolutionNo. 7373 of 2007 provides that the import declaration for the
listed products must be presented in advance of the arrival of the goods in Colombiave¥dheo
customs duties and sales tax must be paid in full for those products.

4.42  FurthermoreArticle 3 of ResolutionNo. 7373 of 2007 restricts the options available for the
rectification of the import declaration without the payment of a fesctg¢ where the differences
between the actual goods and what is stated in the import declaration with respect to the weight per
square metre or the width exceegefcentand 10percent respectively. This is a rule in connection

with importation. The importaon of like products from other countries is not subject to this
limitation, and they therefore enjoy an advantage.

443 In the light of the above, products originating in Panama are not accorded immediately and
unconditionally the advantages that are agedrto like products originating in other countries.
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4, Panama's request for findings and recommendations

4.44 In the light of the considerations set out above, Panama requests the Panel to make the
following findings:

1 Colombia's determination of the customsluea of textiles, footwear and other
products on the basis of indicative prices is inconsistentAwviibles 1, 2, 3, 5, 6 and
7.2 (b), (f) and (g) of th€ustoms Valuation Agreement

1 Colombia's use of indicative prices to determine the value of impdetddes,
footwear and other products for the purpose of levying the sales tax, when the
transaction value is used to determine the value of like domestic products for that
purpose, is inconsistent witkrticle 111:2, first sentence, of th&ATT1994

1 Cdombia's prohibition of the importation of textiles from Panama except at the ports
of Bogota and Barranquilla is inconsistent wittiicle XI: 1 of theGATT1994

1 Colombia's suspension of the transit regime for textiles coming from Panama is
inconsistentvith Article V:2 of theGATT1994

1 Colombia's imposition of ports of entry and transit restrictions to textiles that have
been in transit through Panama, while no such restrictions are imposed on these
products when transported from their country ofjiorito Colombia without going
through Panama, is inconsistent witticle V:6 of the GATT1994

| The requirements that importers of textiles originating in Panama submit an advance
import declaration and pay customs duties before the arrival of the psodtuc
customs and the limited options available for the presentation of thezdigali
declaration without payment of a fee, when no such requirements or limitations are
imposed on importers of like products originating in other countries, are incomsiste
with Article I:1 of theGATT1994

4.45 Panama requests the Panel to recommend, in accordancArtigth 19.1 of the DSU, that
the DSB request Colombia to bring the measures at issue into conformity wthdtems Valuation
Agreemenand theGATT1994

B. EXECUTIVE SUMMARY OF THE FIRST WRITTEN SBMISSION OFCOLOMBIA
1. Request for preliminary ruling

4.46 Colombia submits that Panama's Request for Establishment of a Panel (the "Request") fails to
comply with the due process requirementsAdticle 6.2 DSU. Colombiaequests a preliminary

ruling by the Panel to exclude such claims from its terms of reference that are not set forth in a
sufficiently clear manner in the Request for Establishment or that were not the subject of consultations
between the Members.

4.47 First, Colombia considers that Panama's request challenging the indicative price measure on
an "as such" anda$ applietl basis is inconsistent witArticle 6.2 DSU. Panama's Request fails to
refer to any specific application of such a measure. Colombia thuests the Panel to rule that
Panama'®kequest in respect of the "as applied" claim fails to "identify the specific measure at issue"
as required byrticle 6.2 DSU.
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4.48 Second, Colombia submits that the Request further fails to identify the specific mestsures
issue as it refers to indicative prices that are established and applied in accordance with, inter alia,
"framework legislation such as Colombia's Customs Statute (Decree No. 2685 of 1999, in particular
Titles V and VI),ResolutionNo. 4240 of 2000 an€olombia's Tax Code (Decree No. 624 of 1989)".

It is clear that these "measures” cover several hundreds of pages and a wide range of legal provisions,
the relationship of which to indicative prices is not always obvious, to say the least. Colombia thus
requests that the Panel rule tiRdnama's general references to "framework legislation such as
Colombia's Customs Statute and Colombia's Tax Code" do not satisfy the requiremietitdecd.2

DSU.

2. Panama'sclaims with respect to the indicative price mease are to be rejected

(@) Panama's claims under ti@ustoms Valuation Agreemeate to be rejected as indicative
prices are not a customs valuation method but only a customs control and verification
mechanism

4.49 Panama's "as such" allegation thaticle 128.5€) of the Decree No. 2685 of 1999 (the
"Customs Statute") anfirticle 172.7 ofResolutionNo. 42400f 2000 violateArticles 1, 2, 3, 5, 6 and
7.2 (b), (f) and (g) of the Agreement on Implementatioduicle VIl of the General Agreement on
Tariffs and Trad 1994 (the Customs Valuation Agreeménis unsubstantiated.

450 First, Panama errs in its allegation that Colombia uses the indicative prices as a mechanism to
value goods. Colombia usémdicative prices as a customs control mechanism, not as a customs
vauation method. Indicative prices are used to test the veracity of the declared value in the course of
a "control previo," while the customs value of the goods is determined using one of the methods of the
Customs Valuation Agreementa "control postear".

451 The challenged provisions of the relevant Colombian legal instrumgriisle 128.5e) of
Colombia's Customs Statute afddicle 172.7 ofResolutionNo. 4240 of 2000 provide that if an issue

or dispute (a "controversia") arises as a consequence &dd¢hthat the declardd.b. value is below

the indicative price as established by DIAN, the Colombian customs authority, the goods will be
released if the importer corrects its import declaration to reflect indicative prices and provisionally
pays, byway of deposit, customs duties and relevant taxes on the basis of those indicative prices.
Article 128 of Colombia's Customs Statute ahdicle 172.7 of ResolutionNo. 4240 deal with the
"release" ("levante") of the goods, not with the final "liquidati¢tiquidacion™) of the goods for
customs purposes. It is only following release of the goods and the posting of this deposit that the
Division de Fiscalizacion Aduanera will determine the actual customs value of the imported good for
the purpose of asssing the duties. Such customs valuation will always be conducted on the basis of
the methods provided for by tligustoms Valuation Agreemeuaind following the hierarchy of such
methods established by tkiistoms Valuation AgreemenColombia presentgscific examples of

cases in which, following the posting of a deposit on the basis of indicative prices, the customs value
was determined to correspond with the declared value and the deposit was refunded. Such a customs
control and verification mechammswhich does not affect the determination of the customs value of
imported goods cannot be inconsistent wAttiicles1 to 7 Customs Valuation Agreementhich

clearly relate to the "determination of the customs value" of imported goods. Panama'sncthims i
respect are therefore to be rejected.

452 Colombia submits that Panama's legal arguments based on the text of the challenged
provisions are flawed. First, the requirement Auticle 128.5e) of the Customs Statute and
Article 172.7 of ResolutionNo. 4240 to correct the import declaration and provisionally pay duties
accordingly only constitutes a "guarantee" mechanism and does not represent valuation, as
erroneously submitted by Panama. This becomes evident from reading the challenged provisions in
thar proper legal context. Both provisions are included in the sections of Colombia's laws and
regulations dealing with customs control and verification, and are not part of the separate provisions
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dealing with customs valuation. Moreover, the definitiohtlee term “indicative prices" in
Colombia's Customs Statute confirms that indicative prices are a customs control mechanism.
Practical examples demonstrate that the system actually operates as a guarantee mechanism.

453 Second, Panama does not provide evea specific example in which duties were finally
assessed on the basis of the indicative prices. Rather, it presents its claims exclusively on the basis of
its understanding (incorrect) of the challenged provisions. Panama has assumed the risk that its
understanding of the legal provisions might be incorrect, and that its claim would therefore fail. This

is what has occurred. By not providing examples of how the laws and regulations are actually
applied, Panama has failed to establish a prima facie case

454 Third, Panama's suggestion that indicative prices are a continuation of a terminated system of
minimum import values is equally without merit. There is an important distinction between the way
indicative values operate and the way minimum customs valpesated in the transition period
following Colombia's accession to the WTO. Colombia urges the panel not to accept the simplistic
argument presented by Panama based on a perceived but misguided resemblance between indicative
prices and minimum import zes.

455 In sum, Panama has not demonstrated that the identified measures are inconsistent with the
Customs Valuation AgreementThe challenged provisions of Colombia's laws and regulations
relating to indicative prices do not govern valuation, they do emuireWTO-inconsistenbehavior,

and they do not prevent WTFEbnsistent actions. Colombia thus requests the Panel to reject all of
Panama's claims in this respect.

(b) Panama's claim of discrimination under GARTFticle 1ll:2 is to be rejected as it lacks a
factual and legal basis

456 Panama's claim undérticle Ill:2 in respect of the use of indicative prices as the basis for
assessing internal taxes is to be rejected. First, Panama fails to identify exactly which legal provision
of Colombia's laws and reguians it considers to be the "measure" which is allegedly inconsistent
with GATT Article 111:2. As this implies that the matter is not clearly identified, the Panel is unable

to make an objective assessment of the matter before it, as requikeitkeyll DSU.

457 Second, Panama has failed to meet its burden of proof. Panama merely alleges that a
different taxable base is used for the determination of internal taxes, without attempting to
demonstrate that such a difference results in the imposition of ahteeres with respect to imports

"in excess of" the tax burden on domestic products as required by GACIE 111:2.

4.58 Third, Panama's legal argument is built on the same flawed premise as its claims under the
Customs Valuation Agreementthat indicativeprices are used to determine the customs value.
Nothing in Colombian law requires the sales tax on imported products to be imposed on the basis of
indicative prices, even in those cases in which the declared value is below the indicative price.
Article 459 of the Tax Code merely states that the taxable base for imported products shall be the
same as the dutiable base for liquidation of import dutidsticle 468 of Colombia's Tax Code
imposes the same 16% tax on both domestic and imported productg idti@refore no "obvious"
violation of Article Ill:2, first sentence. Moreover, Panama errs when it alleges that for domestic
products the internal taxes are always determined on the basis of the transaction value, while this is
not the case with respeto imported products.Article 453 of Colombia's Tax Code permits the
Colombian tax authorities to equally disregard the transaction value or sales price of domestic
products as the taxable base in the event that such products are undervalued. Tterqiemise

that discrimination exists is incorrect. With respect to both imported and domestic products alike,
undervaluation can lead to tax assessments based on a value other than the declared value.
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459 For all of the above reasons, Colombia requestsRhnel to reject Panama's claim that
Colombia's use of indicative prices to determine the value of certain products for the purpose of
levying the sales tax is inconsistent wittticle 111:2, first sentence, of th&ATT1994

3. Panama'sclaims in respect 6 the port of entry measure are to be rejected

4.60 Panama's second set of claims relates to Colombia's specification of the ports of entry for
imports of textile, apparel and footwear products imported from Panama as provided for in
ResolutionNo. 7373 of 22 dne 2007, as modified byesolutionNo. 7637of 28 June 2007 (the "port

of entry" measure). Colombia took this measure for reasons relating to customs control and customs
specialization and in response to the persistent problem of contraband trade proglugits from
Panama. The evidence reveals that smuggling and-imascing are particularly problematic with
respect to imports shipped from Panama, and that contraband involving textiles, apparel, and footwear
is particularly important in this respecThe problem is exacerbated by the lack of control exercised
over Panama's Free Trade Zone of Colon, which is recognized internationally as a focal point of illicit
trade.

(a) Panama's claim under GATATticle Xl is without merit as the port of entry measutoes not
constitute a prohibited quantitative restriction

4.61 Panama's claim that the port of entry measure makes importation more burdensome and thus
constitutes ade factoimport restriction, in violation ofArticle XI of the GATT1994 should be
rejected.

4.62 First, GATT Article XI provides for the elimination ofjuantitative restrictions. While the
terms used at the beginning of the paragraphArtidle XI are "prohibitions or restrictions" without
further qualification, it is clear from the context in whithese terms are used that the kind of
"limitation” or restriction addressed in this provision refers to a limitation owjulatity of imports.
Colombia therefore submits that Panama's interpretation of the Géficle Xl as setting forth "a
comprehasive ban of all types of limitations on the importation of products other than duties, taxes or
other charges" is overly broad. Panama's interpretation is not consistent with theAdidl®@XI

and is not supported by the case law referred to bynlRamdnen read in its proper context.

4.63 Second, Panama fails to meet its burden of proof. Panama has failed to provide any evidence
that the referenced measures restrict trade. Panama only offers one quotation by one transporter about
internal transportatiorcosts in Colombia, and it makes no attempt to show that the internal
transportation cost differential affects trade. This is simply insufficient to establish a prima facie case

in respect of a measure which, on its face, does not impose a quantitaiiggdin on imports. In

addition, Colombia presents evidence that shows that the value of imports of the relevant products
from Panama actually increased in the course of the period in time during which the measure was in
place, further disproving Panamallegation.

4.64 For all of the above reasons, Colombia requests the Panel to reject Panama's claim in respect
of the port of entry measure under GAARicle XI:1.

(b) Panama's claim that the port of entry measure is applied in a manner that is inconsistent with
GATT Article XIII:1 is to be rejected becaugeticle Xlll:1 does not apply to the situation at
hand

4.65 Panama's claim that the port of entry measure is inconsistent with GAICIe XllI:1 is to

be rejected because GATATticle Xl is not applicable to te case at hand. A proper reading of
GATT Atrticle XIII in its context shows that this provision prohibits discrimination in the
administration of quantitative restrictions that (1) would normally be prohibitestigte XI; but (2)

are expressly permittday the provisions of GAT Rrticles X1.2 and XII (as well as the relevant part
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of Article XVIII for developing countries). In other words, there are a limited humber of situations
described mainly in the twd\rticles precedingArticle XIll that allow for the use of otherwise
prohibited quantitative restrictiongArticle Xl adds a nordiscrimination obligatiorwith respect to
such permitted quantitative restrictians

4.66 Colombia considers that GATMRrticle XIll does not apply to measures, such as the
challenged port of entry measure, that are not quantitative restrictions prohibited by GATT
Article XI:1 (Colombia's view) or those that are in fact prohibitedAtjcle XI:1, but not otherwise
authorized (Panama's view). Any other interpretation of the san@ecoverage of this provision
would conflict with the text and defy common sense. There simply is no reason to provide for a
detailed and specific requirement of adiscriminatory administration of a measure which is already
prohibited by GATTArticle XI:1.

4.67 As the port of entry measure is not covered by GA¥iicle XlII:1, Colombia submits that
Panama's claim of inconsistency with GAATticle Xl is to be rejected.

(© Panama's claim that the port of entry measure is inconsistent with the requiren@AfETof
ArticlesV.2 and V.6 lacks a factual basis as the port measure does not apply to goods in
transit

4.68 Panama's claim that the port of entry measure restrict the freedom of transit through the
Colombian territory inconsistently withrticles V:2 and V:6 ofthe GATT1994must be rejected. The

port of entry measures do not apply to goods in transit within the meaniAgide V. GATT
Article V applies only to gooddestined for sale outside of the country through which it is passing
and the obligations oArticle V, such as those set forth in GATArticlesV.2 and V.6, are thus
limited to goods that are destined for sale outside the transiting country.

4.69 However, the challenged port of entry measure does not apply to traffic in transit in the sense
of GATT Article V. The entries of textiles and other covered products that are in international transit
through Colombia in the sense that their final destination lies outside of Colombia are exempted from
the measure and can enter Colombia at any port of eRapama errs when it relies Anticle 2 of

the challengedResolutionNo. 7373 which states that the normal customs transit regime no longer
applies to the covered goods from Panama. This is merely a referencénterthed transitregime

which concerndransportation of goods from one customs house to another customs house "located
within the national territory of Colombia". It does not restimteérnational transit In order to avoid

any misunderstandingArticle 4, paragraph 3 ofResolutionNo.7373 provides thatArticle 2
disallowing the normal transit regime to covered goods "does not apply to goods that are submitted
for transshipment, since those goods do not have as their final destination Colombia". Colombia
provides a specific example to diwm that the measure is not applied to goods in international transit.
This contrasts with the fact that Panama has failed to provide even one case in which a good in
international transit from Panama was not allowed to enter Colombia through a porthath¢he

two ports designated esolutionNo. 7373

4.70 For these reasons, Colombia requests the Panel to reject Panama's claim under GATT
ArticlesV:2 and V:6.

(d) Panama's claim that the requirement to present an advance import declaration and pay
customs dties and sales taxes for textiles originating in Panama violates Colombia's MFN
obligation under GATArticle I:1 lacks merit

4.71 Panama's argument of violation of GAMIticle I:1 due to a specific aspect of the port
measure relating to the requirement to ptete customs procedures and to pay customs duties prior
to the arrival of the goods at customs, and the limited options available for the presentation of the
legalization declaration without the payment of a fee, is without merit.
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4.72 First, Panama fails toethonstrate that this aspect of the measure constitutes "an advantage"
in the sense of GATRrticle I:1. Panama does not provide any evidence with respect to the alleged
negative impact of such requirements on competitive opportunities for covered priocipetted

from Panama. Colombia considers that GAAricle I:1 does not prohibit any and all differences in
conditions that apply to Members' imports as long as such differences do not offer imports from
certain Members a competitive advantage over ditenbers' imports. Panama simply assumes that
these requirements affect a product's "competitive opportunities”, but does not present any evidence
to this effect. There is nothing "obviously" advantageous in terms of competitive opportunities about
thevery limited conditions imposed on Panama in this respect.

4.73 Second, and even assuming that the exemption of such requirements with respect to products
from other Members, constituted an advantage, this doggengtimply that such an advantage was

not "extended unconditionally” to Panama. Panama's argument is based on the erroneous assumption
that GATT Article | does not allow a Member to impose legitimate conditions on importation. The
MFN obligation of GATT Article | requires Memberdo extendany adwantage immediately and
unconditionally to all WTO Members. Colombia submits that the requirement to extend such
advantages unconditionally doest imply thatno conditionsmay be attachetb the granting of the
advantagen the first place. Colombia'salvs and regulations condition the formalities and ordinary
customs procedures on the need for the customs authorities to be able to control and verify imported
merchandise and to avoid circumvention of such laws and regulations throughnwodsng, fraud

and smuggling. This is a general policy condition which applies to all goods irrespective of their
origin. Article 41 of the Customs Statute provides that DIAN has the power to take measures relating
to the entry of the products for reasons of custoamgrol. This provision of the Customs Statute is

of general application and conditions the formalities on the discretionary authority of DIAN to
determine what is necessary for customs control and verification purposes. The specific aspects of the
port measure challenged by Panama in the context of its GAfi€le I:1 claim were simply the

result of the fact that certain textile, apparel, and footwear products from Panama proved problematic
in this light. The alleged advantage was granted under rantaiditions (satisfaction of customs
control and verification), and since these conditions were not met in respect of the covered products
from Panama, the alleged advantage was amended with respect to such products from Panama. Since
it is not so that m advantage was conferred to other Members, which wasertnded
unconditionallyto products from Panama, Colombia considers that Panama's claim is to be rejected.

4.74  Also, Colombia considers that GATATrticle I:1 applies to productsriginating in a Member

and that GATTArticle I:1 is thus based on the origin of the product, not on its place of exportation.
Panama trades in the covered goods but does not produce all of the goods under discussion, and their
origin thus lies elsewhere. For that reason a§ Wanama cannot claim that an advantage was not
extended unconditionally and immediately to prodociginating in Panama.

4.75 For all of the above reasons, Colombia request the Panel to reject Panama's claim under
GATT Atrticle I:1 with respect to the chalhged aspects of the port of entry measure.

4, Colombia's port of entry measure is in any case justified under the general defence of
GATT Article XX(d)

4.76 Colombia is of the view that it has sufficiently rebutted the arguments made by Panama in
respect of its prt of entry measure and considers that all of Panama's claims should therefore be
rejected by the Panel.

4.77 However, in the event that the Panel were to be of a different view and were to uphold some
or all of Panama's claims in respect of the port of emepsure, Colombia submits that the general
deferce of GATT Article XX(d) justifies the port of entry measure, which is a temporary measure
necessary to secure compliance with Colombia's customs laws and regulations. The specific
application of such a mea® in respect of imports from Panama is justified on the basis of the
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evidence available to Colombia, and the measure is therefore not applied in a manner which
constitutes arbitrary or unjustifiable discrimination.

(@) The port measure is provisionally jiid under paragraph (d) of GATATrticle XX

4.78 Colombia considers that the port of entry measure meets the conditions for being
provisionally justified under paragraph (d) Afticle XX as it is (i) a measure designed to secure
compliance with Colombia's cushs laws and regulations which themselves are deemed to be
WTO-consistentand (ii) is necessary to secure such compliance.

4.79 First, as becomes clear from the preambl&es$olutionNo. 7373 of 2007, the port of entry
measure is clearly designed to securengieance with Colombia's laws relating to customs
enforcement.

4.80 Second, Colombia submits that the port of entry measure is "necessary" to secure compliance
with Colombia's laws relating to customs enforcement. In its most recent assessment of the meaning
of the term "necessary" itrticle XX, the Appellate Body in its report dBrazil i Tyresstated that a
measure is to be considered as "necessary" if it is "likely to bring a material contribution" or "apt to
produce a material contribution" to the achieeainof the policy objective. The determination of
whether a measure is "necessary" involves in every case a process of weighing and balancing a series
of factors which prominently include the importance of the common interests or values protected by
thatlaw or regulation, the contribution made by the compliance measure to the enforcement of the law
or regulation at issue, and the accompanying impact of the law or regulation on imports or exports.

0] The port of entry measure concerns a very important satayests or values

4.81 There can be no dispute about the importance of combating-imvdéring, tax evasion,
smuggling, and money laundering, which are all relevant in this context. Colombia notes that in the
case ofDominican Republid Import and Sale ofCigarettes the fight against tax evasion and
smuggling was accepted as "a most important interest for any country and particularly for a
developing country". Unfortunately, the revenue lost due to contraband from Panama is very
significant. In additiorto a loss of revenue which is of key importance to a developing country like
Colombia, these illegal activities undermine the political and economic stability of Colombia in its
present context. Colombia is not like every other country in this resppésfaced with an important
domestic problem of drug trafficking and public order. The values protected by the measure in
guestion are clearly very important.

(i) The port of entry measure is apt to contribute in a material way to the achievement of the
objective

4.82 The port of entry measure contributes significantly to customs enforcement through improved
customs control and specialization. First, it is difficult to deny that a measure which requires that
products be imported through the limited number otgpthrat are best equipped to control imports in

the most effective manner is a measure which, in the words of the Appellate Body, is "apt to make a
material contribution" to the achievement of the policy objective of combating smuggling. Second,
the posiive effects that the measure has had thus far, as demonstrated by the significant increase in
contraband related seizures with respect to textile related products from Panama in 2007 compared to
2006, confirms the potential significant contribution of theasure to the achievement of the policy
objective. In sum, the challenged measure clearly has the potential to be very effective in
strengthening customs enforcement as it leads to further specialization and an increased focus and
improved knowledge in Bmited number of ports.
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(iii) The port of entry measure does not have a significant adverse impact on legitimate trade

4.83 The port of entry measure does not have a significant negative impact on legitimate trade,
while it is effective in combating smuggling andderinvoicing. First, Colombia emphasizes the
limited character of the restriction imposed. The port of entry measure is not an import ban; it simply
requires that certain products be shipped through two specific ports. Second, the two specified ports
are among the most modern ports of Colombia, which, even before the port measure was adopted,
were among the most important ports of entry for trade in the covered products from Panama. Third,
there are a number of exemptions from the application of treessune which ensure that legitimate

trade in the covered products from Panama is, to the extent possible, not at all affected by the measure
imposed to curb illegal trade. Finally, the available evidence shows that the value of imports of the
covered prodcts from Panama and its Free Zone de Colon did not actually decrease due to the
implementation of the measure; the value increased over the period.

(iv) There were no reasonably available alternative measures

4.84 Colombia considers that it has sufficiently eststiid that the port of entry measure is
necessary to secure compliance with Colombia's laws and regulations relating to customs
enforcement. The Appellate Body has stated that it is for the complainant, in this case Panama, to
demonstrate that other altative measures were reasonable available to Colombia which would be as
effective as the measure taken.

4.85 Nevertheless, Colombia points to two alternatives which either proved to be unsuccessful or
were not practicable in the context of the products in qurestiFirst, Colombia has consistently tried

to improve the cooperation with Panama's customs authorities in order to secure compliance with its
customs laws and regulations. However, both in the multilateral context of the Convention on
Cooperation and Mual Assistance between the Customs Administrations of Latin America, Spain
and Portugal ("COMALEP"), and under the October 2006 bilateral Protocol for the Exchange of
Information between the Customs authorities of Colombia and Panama (the "Customsaf@ooper
Protocol") with Panama, such efforts proved to be fruitless. The frequent failures of the authorities of
Panama to respond to requests for assistance, and the numerous inconsistencies in respect of the
answers received affected the credibility of tooperation offered by Panama and thus undermined

an important element of the regional system of customs enforcement.

4.86 Second, in other sectors also prone to smuggling and dimdgcing such as cigarettes and
electrical appliances, Colombia was ablectmclude agreements with the private sector to jointly
fight contraband. The limited number of importers and distributors of such products allowed the
government to require the cooperation of these private parties in combating smuggling, something
which is not possible in the case of the covered products due to the number of importers and traders in
such products.

4.87 For all of the above reasons, Colombia submits that the port measure satisfies the
requirements to be considered provisionally justified und€FTGArticle XX(d).

(b) The port of entry measure complies with the chapedrtafie XX

4.88 Colombia submits that, as required by the chapeau of G&fTitle XX, the port measure is

not applied in a manner that constitutes arbitrary or unjustifiable discriminatioa disguised
restriction on trade. The evidence demonstrates that Colombia's concern over the covered imports
from Panama is justifiable and that the exclusive focus on Panama bears a clear "rational connection”
to the objective falling within the puiew of paragraph (d) oArticle XX. Colombia faces a serious
problem of contraband coming from Panama, linked to mdanaydering and drug trafficking which

has an obvious destabilizing effect on the country's economy. The difference in the dataefrom th
export side compared to what has been declared by the importer reveals that the amount of contraband
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from Panama to Colombia is two to three times the value of the formal trade between the two
countries. Colombia considers that the differentiation enapplication of the measure is therefore
clearlyjustifiable.

4.89 Colombia submits that for much the same reasons, the port of entry measure cannot be
considered to have been applied in a manner which would constitute a disguised restriction on trade.
Colomba refers once again to the objective of customs enforcement, customs control and
specialization pursued by the port measure, which even Panama acknowledges to underlie the
measure. The measure is thus clearly not about restricting trade for proteptigmistes at all. And,

again, the statistics show that the measure has not, in fact, restricted trade.

4.90 For all of the above reasons, the port measure challenged by Panama is a measure necessary
to secure compliance with Colombia's laws and regulatioatinglto customs enforcement which is

not applied in a manner which would constitute arbitrary or unjustifiable discrimination between
countries where the same conditions prevail or a disguised restriction on international trade.
Therefore, even if the Ral were to uphold some or all of Panama's claims in respect of the port
measure, Colombia requests the Panel to find that the measure is justified undeA@&& XX(d).

5. Requestfor findings

4,91 For all of the above reasons, Colombia requests the Pamgtd all of Panama's claims.
C. EXECUTIVE SUMMARY OF THE REBUTTAL SUBMISSON OF PANAMA

1. Legal argument

@) Colombia has failed to demonstrate that it uses indicative prices as a customs control
mechanism and not for customs valuation purposes

492 Colombia notes thaArticle 128 is part of Chapter VI "Ordinary Importation" in Title V
"Regimen de Importacién" and not part of Title VI "Customs Valuation"; anditiate 172.7, is in

Chapter Il "Control of Customs Valuation" and not in Chapter lll "Determination wstdins
Valuation". It uses the placement of these provisions to argue that they are a customs control
mechanism and not a customs valuations method. In Panama's view, the placement of a provision in a
particular chapter is not determinative of the natidrinat measure. As the Appellate Body has made
clear, for purposes of WTO law, a domestic instrument must be assessed on the basis of its content
and substance and not the label given to it under domestic law. Therefore, the manner in which
Colombia clasifies the challenged provisions in its law cannot be determinative of their consistency
with the Customs Valuation Agreemenit is necessary for the Panel to examine the design, structure
and architecture of the law itself in order to make such ardetation.

4.93 The purpose of customs valuation is to determine the value of the goods for the purpose of
levying ad valoremcustom duties on imported goods. Generally, goods will be valued as soon as
they are presented for customs clearance so that the dpprFafuties may be levied and the goods

may be released. For products subject to indicative prices, the value of the goods for the purpose of
levying ad valoremcustom duties on imported goods is determined when the importer submits its
import declaratin. The customs valuation of such products is based on the values established in the
applicable Resolutions and not on the declared transaction value. It is at this point that the customs
value is determined as Customs reviews the declared value tcaaswedréether it is above or below

the indicative price for that product. If the declared value is equal to or above the indicative prices,
then that declared value will be accepted as the value of the goods for the purpose of levying
advaloremcustom duts. The documents are not sent to the Division de Fiscalizacion Aduanera for
further review as valuation takes place at the time of inspection. Accordingly, the customs duties for
such goods are levied on the basis of the indicative price or a highentamo
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4.94 If, however, the declared value is lower than the indicative price, then the declared value is
not accepted as the customs value for the purpose of levying customs duties. The importer is required
to "correct” the value of the goods in the impatidration and pay the customs duties based on that
corrected custom value.

495 If an importer decides not to "correct” the import declaration, the documents are not sent to
the Division de Fiscalizacion Aduanera for review. In these circumstances, Cusisnadrdady

made a determination that it will not accept the declared transaction value and thus, valuation of the
product has taken place. Colombia confirms that "if the importer decides not to comply with the legal
requirements ... the goods will havelte removed from the port (i.e.,-skipped), and, if not, after

1 month, they will be considered as abandoned". The fact that the documents are not sent to the
Division de Fiscalizacion Aduanera demonstrates that, in such cases there is no valuattakamde

at a later stage.

496 Colombia argues that "the release of the goods [subject to indicative prices] is subject to
further verification/postmportation control ("control posterior") during which the actual customs
value for the purpose of assessihg tuties will be determined.” However, despite a specific request
from the Panel to identify the legal basis for the "control posterior" or liquidation procedure,
Colombia failed to do so. Furthermore, the Panel asked Colombia to indicate which deggbps

govern the "estudio de valor". In its response, Colombia stated that TitleDélcofeNo. 2685deals

with customs valuation ("estudio de valor"). However, the term "estudio de valor" does not appear
anywhere in Title VI, so the basis for Colbia's assertion is unclear.

4.97 Even though Colombia did not identify the legal basis for the "control posterior" or the
"estudio de valor", it provided a narrative explanation that the "control posterior" starts with the
"estudio de valor" (valuation) anai@s with either the "liquidacion oficial’Agticle 514) or the refund

of the cash payment made at the time of the reldasielé 548). Article 514, which provides for the
“liquidacion oficial de revision de valor correspondiente”, is for the revievhefcustoms value
determined at the time of inspection. The term used is thagvidion or review of the value.
Consequently, the forwarding of the documents to the Division de Fiscalizacion Aduanera is for the
review of the customs value in the correctmport declaration and not for the purpose of conducting
the original determination of the customs value. Moreover, by its very terms, a "control posterior"
would serve as a "control" mechanism and not as a valuation mechanism.

4,98 Article 548 contempla® the possibility of an importer requesting DIAN for the
reimbursement of customs taxes and other amounts paid in excess in the following situations:

(a) When the import declaration has been liquidated and an amount higher than that due
for custom taxes hasbn paid;

(b) When an amourttigherthan that liquidated and due for customs taxes has been paid;

(© When the imporideclarationhas been presented and the customs taxes have been
paid without obtaining the authorization for the release of the randise or ifthe
authorizatiorhas been partially obtained; or,

(d) When the payment for provisional adtimping or countervailing duties has been
effected and these duties are not definitively imposed.

4.99 First, Article 548 applies only in situations where the importeeks thereimbursement of
custom taxeshat have been paid. Most significanthyticle 548(a) applies in situations where the
importer has liquidated the import declaration and has paid an amount higher than that due for
customs taxes. As noted by Coloim Article 548 a) applies to situations involving indicative prices.
This confirms tha#rticle 128.5e) contemplates the payment of customs taxes for which the importer
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may seek reimbursement at a later stage. It does not refer to the refund ohraeguarSecond,
Colombia claims that when "the declarkd.b. value is below the indicative price established by
DIAN, the goods will be released (levante) ... if the impgotenisionallyposts a deposit on the basis

of those indicative prices." Thexteof Article 128.5e) does not contain a reference to a "provisional"
payment. Article 548 clearly distinguishes between payments and provisional payments.
Article 548(d) is applicable in situations involving payment of provisional-duntiping duties.
Therefore, when the reimbursement applies to a provisional payAwicte 548 specifically notes

the provisional nature of the payment.

(b) Colombia has failed to demonstrate that the correction of the import declaration and the
payment of the customs t&x provided for inArticle 128.5e) of DecreeNo.2685 are a
guarantee mechanism within the meaning of Colombian LawAaticle 13 of theCustoms
Valuation Agreement

4.100 Colombia argues that the "correction” of the import declaration followed by the payment o
duties "is no more than the imposition of a requirement to provide a guarantee in the form of a
deposit". Colombia's reasoning is as follows: Andean law provides that a guarantee can be provided
in the form of a "fianza, depdsito u otro medio apropiadéhdean Community Regulation 846
implementing Andean Decision 571 which is directly applicable in Colombian law expressly states
that an importer is always allowed to obtain the release of the goods, if the importer provides a
guarantee in the form of security, deposit or any other formArticle 128.5e) provides that an
importer must correct and make a payment. Colombia construes this payment as a "deposit". As a
guarantee may be provided in the form of a deposit under Andean law, Colombia shhtnite t
payment referred to irticle 128.5e) is a deposit which is the form that the guarantee takes.
Colombia's reasoning is flawed. First, it assumes that the payment made is a "deposit" and not a
payment. However, there is no textual basis folo@dbia to argue that the payment of the customs
duties inArticle 128.5e) is merely a deposit. The clear wording Aiticle 128.5e) is that the
importer must correct the import declaration gy the customs taxes on the basis of the indicative
price. It does not say that the importer must "provide a deposit" or "provisionally pay the customs
taxes pending final determination." Most significantly, it does not offer an importer the opportunity
to post a "guarantee".

4,101 Second, Colombia refers to variousoyisions of Andean law and Colombian law to
demonstrate that the guarantee may take the form of a "fianza, depdsito u otro medio apropiado" and
that the guarantee may constitute p@@centof the duties owing. However, Panama notes that all

the provisons cited by Colombia specifically refer to the posting of a "guarantee". The term
"guarantee” is a technical term. Thus, these provisions only apply in those cases where the law
specifically allows an importer to post a "guarantee”, such astice 128.5a) to d). They do not

apply when the term "guarantee" is not used in the law, as in the casiclsf 128.5e). Moreover,
although the provisions of Andean law cited by Colombia contemplate a guarantee being provided in
the form of a bond, deposir other appropriate meartticle 496 of ResolutionNo. 4240 provides

for only two types of guarantees: global or specific that can be bank or insurance company
guarantees. It does not contemplate the possibility of a "deposit".

4.102 Colombia claims thathe challenged provisions "“clearly set forth a guarantee mechanism as
allowed for byArticle 13 and 17 of th&€ustoms Valuation Agreemé&ntColombia bears the burden

of proof in this regard, which it has not met. A careful examination of the facts emawttat issue
demonstrates that the correction and payment requiredriicle 128.5e) do not meet the
requirements ofArticle 13 of the Customs Valuation AgreementA condition precedent for the
application ofArticle 13 is that it is "necessary to dglthe final determination of [the] custom value".
Colombia asserts that it is up to the "domestic customs authorities to decide when they consider that
such a delay is necessary. Such discretion has to be exercised within reason of course.” Panama
consders thatArticle 13 cannot be construed in such a deferential manner. It is not solely up to the
customs authorities to decide at their discretion that a delay is necessary. Whether it is necessary to
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delay the final determination of the customs vatuest be decided on an objective basis, taking into
account the particular facts of the case at hand. Colombia refers to Exhibs @Odubmit that the
Technical Committee of the WCO has noted that "delays" in determining the final customs value of a
product are "very frequently the case." Panama notes that this assertion made by Colombia in the text
of its submission does not correspond to the text in Advisory Opinion 18.1 of the Technical
Committee of the WCO. There is no reference in Opinion 18dklays in the final determination of

the customs value occurring frequently. The Advisory Opinion provides an example of when it may
be considered "necessary” to delay the final determination: where adjustments in accordance with
Article 8 should be madbut the relevant data at the time of importation is not available. Thus, an
objective criterion to determine whether it is "necessary" to delay the final determination of the
customs value would be whether the relevant data or documents were not avéilabie not the
situation with respect to the imports of products subject to indicative prices.

4.103 Article 13 provides that where a Member allows the withdrawal of goods from customs
subject to the provision of a guarantee, that guarantee must be aufficd@ver the ultimate payment

of customs duties for which the goods may be liable. In order to determine whether a guarantee is
"sufficient”, a Member is obliged to assess the "ultimate payment of customs duties for which the
goods may be liable". IRanama's view, the assessment of the ultimate payment for which the goods
may be liable must be carried out in the light of the specific circumstances of each case and must be
undertaken in accordance with the rules on customs valuation set out @usbens Valuation
Agreement For the purposes dirticle 128.5e), the "ultimate payment of the customs duties for
which the goods may be liable" intended to be secured by the alleged guarantee is not determined on
the basis ofnyof the methods of customsiwation set out in th€ustoms Valuation Agreemeot

each specific importation involving goods subject to indicative prices. Rather, it is determined on the
basis of a minimum customs values or arbitrary or fictitious values. Colombia itself notéshtmat

the "right to examine whether the declared value is truthful or accurate, including through the use of
objective benchmarkse indicate whether undervaluation has taken place for example through the use
of indicative prices". Thus, Colombia acknedfes that it uses objective benchmarks of indicative
prices to determine the ultimate payment of customs duties for which the goods may be liable and
does not follow the valuation methods set out inGistoms Valuation AgreemenEurthermore, as
Colomhba does not conduct a casg-case analysis, it requires the payment of customs duties in all
instances including those in which the payment of a smaller amount would constitute a sufficient
guarantee.

4.104 The payment of customs taxes or "deposit" doegjuatify as an appropriate instrument to
provide a guarantee. Colombian law limits the form in which guarantees may be Amtidie. 496 of
ResolutionNo. 4240in Title XVIIl (Garantias) only provides for two types of guarantees: global or
specific, whichcan be bank or insurance company guarantees. Thus, the specific provision of
Colombian law governing guarantees does not contemplate the possibility of a "deposit" as a
guarantee. This is further confirmed by the text of Articles 523 and 5Resblution No. 4240

which provide that the validity of a guarantee will be for a period of one year. This qualification
would only be applicable to bank or insurance company guarantees, and not to cash deposits.

(© Colombia has failed to demonstrate that its usadi€ative prices is an action taken pursuant
to Article 17 of theCustoms Valuation Agreemesmd the Decision Regarding Cases Where
Customs Administrations Have Reasons to Doubt the Truth or Accuracy of the Declared
Value

4.105 Colombia claims that "the usé e transaction value of the good for the determination of its
customs value does not restrict or call into question the right of Colombia to examine whether the
declared value is truthful or accurate, including by using objective benchmarks to inadieber
undervaluation has taken place for example through the use of indicate prices." In Panama's view,
while nothing in Article 17 of the Customs Valuation Agreemetitnits the right of customs
authorities to satisfy themselves as to the truth andracgwf the declared value, it is also clear that
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nothing inArticle 17 suggests that, in the exercise of that right, customs authorities can automatically
reject the declared value and instruct the importer to use a different value without previously
exanining, on a caséy-case basis, the facts to determine the truth and accuracy of the declared
value.

4.106 The right of customs authorities to satisfy themselves as to the truth or accuracy of the
declared value must be construed in the light of paragraph &éxAlll of theCustoms Valuation
Agreementand theDecision Regarding Cases Where Customs Administrations Have Reasons to
Doubt the Truth or Accuracy of the Declared Valtiee "Decision™) which confirms that the right
provided undefArticle 17 of theCudoms Valuation Agreementust be exercised on a cdsecase

basis. Colombia admits that when a declared value is below the indicative price, it has doubts about
the veracity of that declared value (i.e. "suspiciously low"). In such circumstances, @domb
customs authorities should satisfy themselves as to the truth or accuracy of the declared value in
accordance with paragraph 6 of Annex lll of tBastoms Valuation Agreemeahd the special
procedures set out in the Decision. Instead, Colombia fpeplso opts to reject the declared
transaction valuen its faceand requires its automatic correction to reflect the indicative price.

4.107 Colombia claims that the Decision must be applied "at the time of valuation of the goods" and

that such atime is"whenhe decl ared value é is being rejecte
valuation on one of the other methods of Articleg €ustoms Valuation Agreemént It further

argues that "[ijn the Colombian system of customs valuation, this decision is fiakeome
transactions only at the time of the control posterior, and not at the time of the release of the goods
under a guarantee". Panama considers that the Decision must be applied in accordance with the
conditions set out thereine. as soon as "aedc | ar ati on has been present
administration has reason to doubt the truth or accuracy of the particulars or of documents produced

in support of this declaration." This must refer to the moment of importation or presentation of the
import declaration for customs clearance, and not an alleged control posterior that may take place
afterwards, even months or years later.

(d) Colombia has failed to rebut Panama's argument that the indicative prices are a continuation
of minimum customs values

4.108 Panama made a claim in its first submission that Colombia had requested a reservation to
maintain minimum values for textile and footwear products until 30 April 2002. Despite the fact that
the reservation has now lapsed, Colombia continues to imposatiadiprices on 7gercentof the
products that were previously subject to the reservation. Colombia's only response is that "there is an
i mportant distinction between é a system of mini
valuation methodand the current mechanism of using indicative prices as benchmarks only".
Although Colombia has attempted to cast the indicative prices system as one of "custom control" or a
"benchmark", it is clear from the analysis provided above that the systema$ curtoms valuation.

In that sense, it is the same as the previous system of minimum customs values, for which Colombia
considered it necessary to request a reservation from its obligations undeustioens Valuation
Agreement

(e) Colombia has failed toednonstrate that it does not use indicative prices for the determination
of the base for the sales tax for imported products in a manner inconsisteArtiitnl11:2
andArticle 111:4 of the GATT1994

4.109 Colombia claims that Panama failed to identify theaguee with sufficient clarity. Panatsa
challenge undeArticle 111:2 of the GATT1994is based on the ground that the sales tax on imported
goods subject to indicative prices (when the declared value is below the relevant indicative price) is
"in excess"of the sales tax imposed on like domestic goods. The difference in tax burdens arises
from the application of different rules for the determination of the tax base for imported and domestic
goods. It is evident from Colombsafirst written submission #t Colombia has been able to identify
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the measure at issue as Colontbisse of indicative prices to determine the value of imported textiles,
footwear and other products for the purpose of levying the sales tax, as implemeAtaddy59 of

the Tax Cde in connection withArticle 128.5e) of DecreeNo. 2685 and Article 172.7 of
ResolutionNo. 424Q whereas for like domestic products, Colombia usesv#ier de operacion
pursuant toArticle 447 of the Tax Code. Furthermore, third parties such as thmepé&an
Communities, Guatemala and Ecuador have also been able to identify the measure at issue, and
accordingly, have put forward arguments with respect to Pasataan.

4.110 Colombia argues that Panama has failed to meet its burden of proof with resiseclaions

that the use of indicative prices as the basis for taxing imported products is inconsistent with
Article 1ll:2. Panama recalls that Argentinai Hides and Leathethe Panel found that "even where
imported and like domestic products are sabjfe identical tax rates, the actual tax burden can still be
heavier on imported products. This could be the case, for instance, where different methods of
computing tax bases lead to a greater actual tax burden for imported products.”

4,111 For Panama, it iclear that if the tax base for domestic goods is the actual sales value,
whereas for imported goods the tax base is a higher indicative price, the application of the same tax
rate of 16percentwill lead to the imposition of a sales tax on imported gagréster than the sales

tax on the like domestic products. As noted by the European Communities, a system whereby
indicative prices are systematically used to determine the value of imported products for the purpose
of levying sales taxes when the trangactvalue is used instead to determine the value of domestic
like products for that purpose @ its face contrary tArticle llI:2, first sentence, of th&ATT1994
Therefore, contrary to Colombgaassertion, Panama has met its burden of proof wthect to its
challenge undeArticle 111:2 of GATT1994

4.112 Colombia also argues that Panama has failed to submit evidence of specific instances of
violation of Article Ill:2. Panama notes that a previous panel has made clear that the "quantum and
nature” @ the evidence required for a complaining party to discharge its burden of establishing a
violation of Article 111:2 depends "on the structure and design of the measure in issue”. The panel in
Indonesiai Autosstated that "an origibased distinction imespect of internal taxes suffices in itself

to violateArticle Ill:2, without the need to demonstrate the existence of actually traded like products".

In the present case, the different tax treatment is provided on the basis of the origin of the goods.
Therefore, Panama submits in this instance that the challenged provisions in themselves are sufficient
evidence of discriminatory treatment inconsistently witticle 111:2 of GATT1994

4.113 The tax base for imported goods is always based on the indicaties phereas the tax base

for domestic goods is based on the actual sales price unless demonstrated otherwise. As noted by the
European Communities, "the fact that, as a resudt pbsterioriverification procedure, the invoiced
transaction value of dorsgc products can be considered inaccurate due to likely undervaluation,
does not change the basis for the application of the generail.eylsale tax on imports is based on
indicative prices, whereas like domestic products are levied on the basissaittion values."

4.114 If the Panel were to consider that the measure at issue does not fallAutiderlll:2 of
GATT1994 the Panel should find that the measure is inconsistentAndiitie 111:4 of GATT1994

Panama submits thafrticle 459 of the TaxCode, Article 128.5e) of DecreeNo. 2685 and

Article 172.7 of ResolutionNo. 4240 accord to imported products subject to indicative prices
treatment less favourable than that accorded to domestic productsAuticler453 of the Tax Code,

within the meamg of Article Ill:4 of the GATT1994 In Koreai Various Measures on Bedhe
Appellate Body stated that, in order to establish a violatioArbtle 11I:4, three elements must be
satisfied "that the imported and domestic products at issue are ditteqs’; that the measure at issue

is a 'law, regulation, or requirement affecting their internal sale, offering for sale, purchase,
transportation, or use'; and that the imported products are accorded 'less favourable' treatment than
that accorded to likelomestic products”. First, Panama notes that, with respect to the question of
likeness between imported and domestic products, Colombia has conceded that the indicative price
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measures apply to imported products that are like domestic products. SectardaRaims that the
provisions of Colombia law according differential treatment between imported products and
domestic products are in the nature of "laws, regulations and requirements" affecting the internal sale,
offering for sale, purchase, and udehe imported products subject to indicative prices. Third, the
differential treatment that is accorded to imported products subject to indicative prices pursuant to
Article 459 of the Tax Code in connection whinticle 128.5e) of DecreeNo. 2685andArticle 172.7

of ResolutionNo. 4240 is less favourable than that accorded to like domestic products under the
regular rules and procedures of the Tax Code. When an imported product that is subject to indicative
prices is presented for the liquidation afistoms taxesArticle 128.5 of DecreeNo. 2685 and

Article 172.7 ofResolutionNo. 4240contemplate the sole possibility of correcting the declared value

if it is lower than the applicable indicative price, and requires the payment of the customs taxes on
that basis. In contrast, in the case of the like domestic products, a taxpayer is entitled to base its tax
declaration on the actual sales price or value of the transaction, as he determines, and liquidate and
pay the sales tax on this basis. Furthermérticle 453 allows the demonstration of the transaction
value, a possibility that is precluded for imported goods subject to indicative prices. Therefore, the
rules and procedures governing the determination of the tax base for the sales tax on imported
products subject to indicative prices are inconsistent Auitiicle I11:4 of the GATT1994

) Colombiahas failed to rebutahama's claim that the port of entry restrictions are inconsistent
with Article XI:1 of theGATT1994

0] The port of entry restrictiondlo not have the characteristics of a genuine customs
enforcement measure

4.115 Colombia claims that the port of entry restrictions were implemented in order to ensure
compliance with Colombian customs law and combat contraband and +#aomelering. However,

the limited product coverage of the port of entry restrictions, their exclusive application to Panama
and the many exemptions serving domestic economic interests clearly demonstrate that the measure is
not a genuine customs enforcement measure. Moreovee, itheo justification for singling out
Panama as the target of the port of entry restrictions. Chart 3 in Exhibit38Qtdicates that

imports from Panama with incidents of "distorsions" amount to US$906,354 while those from the
United States amount t9S$2,902,809 and those from ALADI as a whole US$2,500,876. Colombia
has stated that "when a government is faced with information that shows that particular imports from
one particular country were particularly problematic, it is only reasonable and aggrdpat this
government takes particular measures in order to improve the customs control in respect of measures
from that particular country”. Applying this reasoning, it is not clear why Colombia has not applied
the port of entry restrictions to otheountries that have proven to be "problematic”.

(i) Colombia's interpretation thaArticle XI:1 prohibits only measures that impose a restriction
on the quantity of imports is not supported by the tefrtidle XI:1 or the jurisprudence

4,116 Colombia submitdhat the title and the text drticle XI:1 make clear that this provision
applies only to the elimination afuantitativerestrictions. It reasons that because the port of entry
restrictions do not impose guantitativerestriction on imports, they canntall within the scope of

Article XI:1. Thus, Colombia's whole defence rests on the issue of whether the ports of entry
restriction impose a quantitative restriction. Colombia does not offer a defence to Panama's claim that
the ports of entry restrictionsonstitute a "restriction" within the meaning Afticle XI:1. Thus, if
Panama can demonstrate taticle XI:1 is not limited in its coverage tquantitativerestrictions,

then Colombia's whole defence must fail.

4.117 The term "quantitative restrictionsppears only in the heading Afticle XI. The text itself

uses the terms "prohibitions" and "restrictions". Panama notes the existence of the term "quantitative"
to modify restrictions in the heading Afticle XI is not determinative of the scope Afticle XI:1.

There are several GATT articles in which the heading does not fully describe the scope of the article.
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For example, Article X is entitled "Publication and Administration of Trade Regulations".
Nevertheless, the text #rticle X:1 refers to "lavs, regulations, judicial decisions and administrative
rulings of general application”. Similarlrticle Xlll is entitled "Nondiscriminatory administration
of quantitative restrictions" but it contains provisions on the administration of tariff ratasqwhich
are not quantitative restrictions.

4.118 Colombia's argument thatrticle Xl is limited to quantitative restrictions does not find any
support in GATT/WTO jurisprudence. Contrary to Colombia's argument, there have been several
cases in which parelhave found that a naquantitative restriction was in violation @frticle XI.

Most recently, inBrazil T Retreaded Tyreghe panel stated that "fines" were a restriction within the
meaning ofArticle XI:1. In EECT Minimum Import Pricesa GATT panefound that the "minimum
import price system was a restriction within the meaningrti€le XI:1", even through imports were

not restricted on a quantitative basis. Qanadai Provincial Liquor Boardsthe panel found that
limitations on the points ofade available to imported beer were restrictions within the meaning of
Article XI:1.

(9) Colombia has failed to rebuPanama's claim that the ports of entry restrictions are
inconsistent withArticle XIIl:1 of the GATT1994

4.119 Colombia states that a "proper raay... clearly limits the application d@frticle XIII to those
guantitative restrictions that are in principle prohibitedAticle XI:1, but which are covered by the
exceptions to this prohibition undérticle XI:2, Article Xl and Article XVIII". How ever, the text

of Article Xlll:1 does not qualify its application t@ermitted restrictions. It provides that no
prohibition or restriction shall be applied by any WTO Member on the importation of any product
from another WTO Member unless the importatiminthe like product of all third countries is
similarly prohibited or restricted. As is clear from the texRafsolutionNo. 7373 the port of entry
restrictions apply only to goods from Panama. They do not apply to goods from other sources. Thus,
the neasure is applied on a discriminatory basis. In the light of the above clarifications, Panama asks
the Panel to find that the port of entry restrictions are restrictions within the meadirtgclef XI and

that like products from other countries are siatilarly restricted within the meaning Afticle XIll:1

of theGATT1994

(h) If the Panel were to find tharticle XI:1 is not applicable, thePanama requests that the
Panel find that the discriminatory features of the port of entry measures are ifoniaat
Article I:1 of theGATT1994

4.120 In its request for the establishment of a Panel, Panama claimed that the port of entry
restrictions were inconsistent with Articles XI:1 and XIII:1 as well &dicle I:1 of the GATT1994

If the discriminatory aspectsf the measure were found to be inconsistent Witticle XIII, there

would be no need to have recourseAtticle I:1. However, should the Panel find that the port of
entry restrictions do not fall withiArticle XI (and consequenthrticle XllII), then Panama requests

that the Panel find that discriminatory aspects of the port measures are inconsistémtieldth:1.

The requirement to enter textile and footwear products at Barranquilla and Bogota is a rule in
connection with importation. While tébds and footwear coming from Panama are limited to entry
and importation at these two ports, textiles and footwear coming from other countries may enter at
any eligible port in Colombia. Thus, products of ffamamanian origin enjoy the advantage of ¢pein

able to be entered and imported at several ports. The advantage of being able to enter and import
textiles and footwear at more than two designated ports is not extended immediately and
unconditionally to imports from Panama. The port of entry réisins that are applicable
exclusively to goods from Panama are, therefore, inconsistenftitte I:1 of theGATT1994



WT/DS366R
Page34

® Colombia has failed to reb#anama's claim that it imposes limitations on freedom of transit
in a manner inconsistent witkrticle V:2 of theGATT1994

4.121 Article 4 of ResolutiorNo. 7373 provides that "[tlhe provisions ofrticle 2 of this
ResolutionNo. shall not apply to goods that are to be subjected to the transhipment procedures,
considering that in this case the goods do not hawon@ia as their final destination.”
"Transhipment” is a defined term in Colombian law which means that the goods must be transferred
from the means of transportation used for the arrival of the goods in Colombia to another means of
transportation used fahe departure of those goods from Colombia. The transfer must take place
within the same customs office. However, Colombia appears to focus on whether the goods in
guestion have Colombia as their final destination or not. However, by virtugticfe 4, the
provisions ofArticle 2 do not apply when thgoods are subject to the transhipment procedasg in

that case, the goods do not have Colombia as their final destination. The question to be answered is
whether the goods in question are subjedhtd transhipment procedure, not whether the goods in
guestion do not have Colombia as their final destination. If transhipment were not a limitation, then
Article 4 would have read that the ports of entry restrictions would not apply to "goods that do not
have Colombia as a final destination”. It does not so read. The failure of Colombia to permit freedom
of transit to all goods in transit, not only those that are transhipped, is inconsistent with its obligations
underArticle V:2.

0) Colombia has failetb rebut Panama's claim that it accords treatment less favourable to goods
that have been in transit throuBhnama in a manner inconsistent with its obligations under
Article V:6 of theGATT1994

4.122 As noted in Panama's first written submission, Colombiajpe textiles from other WTO
Members to be entered and imported at any eligible port in Colombia, but prohibits the entry and
importation of the same products except at the ports of Barranquilla or Bogota if they had been in
transit through Panama.

4.123 Colombia has interpretedrticle V:6 to apply to goods that are in trangitough Colombia.
Article V:1 provides that the term "traffic in transit" describes goods that begin and terminate their
journey beyond the frontier of the WTO Member across whosdoimrrine traffic passes. Thus,
goods may originate in Member A, transit through Member B and terminate in Member C. Colombia
assumes thafrticle V contains obligations for Member B only as it is the country of transit.
However, whileArticle V:2 (as wel as paragraphs 3, 4 and 5) refers to the obligation imposed on
Member B to provide freedom of transit through its territdkyticle V:6 refers to the obligation
imposed on Member C to not discriminate against goods arriving in its territory that havéenbee
transit through Member B. The fact thaticle V:6 imposes an obligation on the Member in whose
territory the goods terminate their journey (i.e., the country of importation) is made clear by the
second sentence d@irticle V:6 which refers to the ewlitions of "eligibility for entry of goods". In
effect,Article V:6 is a provision that establishes that a rfagburednationrequirement that must be
observed by the country of destination.

4.124 Thus,Article V:6 provides that a Member cannot provideatreent less favourable to goods

"that have been in transit" through Member B. The obligation set dutitle V:6 as applied to the

facts of this case would be as follows: Colombia (Member C) (the country in which the goods
terminate) cannot accord practs that have been in transit through Panama (Member B) treatment
less favourable than it would have accorded those products had they come from the country where the
goods began their journey (Member A). Thus, the description of "traffic in transhifticle V:1 is

still applicable.
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(K) Colombia has failed to rebut Panama's claim that the requirements to present an advance
declaration and pay customs dutfes textiles originating in Bnama are inconsistent with
Article I:1 of theGATT1994

4.125 Colombia agreeghat the customs requirements of the ports measures are covered by
Article I:11 as they are "rules and formalities connected with importation". Colombia, however,
disagrees that the customs requirements constitute an "advantage". Even though Colombia
ackrowledges that WTO panels and the Appellate Body have given a wide interpretation to the term
"advantage" based on a textual interpretation, it insists that an "advantage" must "affect commercial
opportunities” in such a way as to create "more favourgipertunities for certain products.” There

is no textual basis idrticle I:1 for this conclusion. The text refers to "any" advantage; not any
"commercial" advantage. Indeed, as the Appellate Body stat€drindai Autos "[tlhe words of

Article I:1 refer not tosomeadvantages granted ... , butday advantagenot tosomeproducts, but

to 'any product and not to like products frosomeother Members, but to like products originating in

or destined forall other Members". While the Appellate Bodiyas made clear thatrticle I:1 should

be interpreted in a broad and expansive manner, Colombia rejects this interpretation in favour of a
narrow and restrictive reading of this Article.

4.126 It is important to note that importers of products originating eleses have theption to

decide whether or not to file an import declaration, whereas importers of products originating in
Panama areequiredto do so. Under normal importation procedurdicle 119 provides that an
import declaration shall be presenteithin the time frame provided iArticle 115 [up to one or two
months after the goods arrive, if approved by Customs authorities] or in advance, no earlier than
15days prior to entry of the goods. There is flexibility afforded to importers to detemwhiae to
present the import declaration. The importer can wait to verify the goods that have actually arrived
before submitting the import declaration for those goods.

4.127 However, for goods subject to the restrictions on the ports of entry, the importao has
choicei it is obliged to present the import declaration within a short window of opportunity, namely
10 days. Therefore, the importer is deprived of the flexibility to choose when to present the import
declaration. A practical consequence of thithet the importer is not able to inspect goods before
submitting the import declaration. This is particularly problematic for two reasons. First, if there are
any discrepancies between the information declared on the import declaration and the gatigs actu
entered, then the importer has to file a Declaracibn de LegalizacKnticlé 6 of
ResolutionNo. 7373. Second, if those discrepancies are abopergent (weight) or 10percent
(width), the importer will also have to payescateor fee of 15er centof the customs value of the
merchandise Article 231 of DecreeNo.2685. These consequences indicate that importers of
products subject to the ports of entry restrictions are disadvantaged as a result of being forced to file
their import declaratin in advance. Importers of products from Panama must present an advance
declaration and must comply with the other customs requirements while importers of like products
from other countries do not. That advantage that is accorded to other countrigsatcarded
immediately and unconditionally to Panama. In the light of previous jurisprudence, that is sufficient
to demonstrate a violation @irticle I:1.

4.128 Colombia argues tharticle I:1 is based on the origin of the product, not on its place of
expatation, and as Panama does not produce the goods in question that it exports to Colombia it has
no grounds to claim a violation éfrticle I:1. Once again, Colombia focuses on the trade effects of

the measure, rather than the design, structure andemtcing of the measure itself and its potential
consequences. The amount of goods of Panamanian origin that are currently exported to Colombia is
not relevant in determining whether the measure at issue is inconsistertrtigta 1:1. Article I:1
governsthe regulatory framework that governments must apply. This provision protects the
conditions of competition between suppliers of different origin, irrespective of actual volumes of
trade; it protects not only current but also potential future trade.
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)] Codombia has failed to demonstrate that its port of entry restrictions are justified under
Article XX(d) of the GATT1994

4.129 Colombia submits that if the Panel were to uphold some or all of Panama's claims, then it
further submits that the "general defencédicle XX(d) justifies the port of entry measure, which is

a temporary measure necessary to secure compliance with Colombia's laws and regulations".
Colombia acknowledges that it bears the burden of proof as the party invokirfytitie XX
exception. Bnama considers that Colombia has not discharged that burden. In order for Colombia to
establish that the ports of entry restrictions are justified uAdaie XX(d), it must demonstrate that

it meets the "twdiered" test established by the Appellated: it must fall within paragraph (d) in

order to be provisionally justified and it must meet the conditions of the chapeau.

0] The ports of entry restrictions are not provisionally justified under paragraph (d) of
Article XX

4.130 Inits first written submissio, Colombia states that the ports of entry measures were designed
to secure compliance with its customs laws as well as its laws against smuggling and money
laundering. However, Colombia has not identifiedy specific laws or regulationeelated to
combaing contraband or fighting mondgundering with which the ports of entry restrictions are
intended to secure compliance. Colombia's failure to do so is in stark contrast with the actions taken
by other respondents that have invoked Aaticle XX(d) defence in WTO dispute settlement
proceedings, for example, @anadai Wheat Exports and Grain Imporénd inUST Shrimp. In an

Article XX(d) defence, it is necessary for a panel to identify the laws or regulations the compliance
with which the measure israed at securing, to determine whether those laws and regulations are not
themselves WT@nconsistent, and whether the measure is designed to secure compliance with the
relevant laws or regulations.

4.131 Colombia repeatedly refers to the port measure asrligldasigned to secure compliance

with Colombia's laws related to customs enforcement”, or "clearly a medssigned to secure
compliancewith Colombia's laws relating to customs enforcement". However, Colombia never
identifies theprecisecustoms lawsand regulations with which the ports of entry restrictions are
designed to secure compliance. Thus, it is not possible for the Panel to complete the analysis required
in the first part of the test in article XX(d) defence.

4.132 The identification of the szific laws and regulations is a prequisite to assist the Panel in
determining whether the laws and regulations are themselves @#sistent. In its first written
submission, Colombia claimed that "a WTO Member's laws and regulations are presubeed to
GATT/WTO-consistert and that, as Panama has not challenged Colombia's laws and regulations,
"Colombia's laws and regulations are therefore deemed to be consistent with the provisions of the
GATT". However, a mere claim of a presumption of Wa@hsistacy is not sufficient to
demonstrate that all Colombia's customs laws and regulations in question are themselves GATT
consistent. Moreover, it may be safely assumed that Colombia's customs laws and regulations total
thousands of pages, therefore, it i$ passible for the Panel to know which provisions of Colombia's
customs laws and regulations it must examine in order to determine whether they are GATT
consistent.

4.133 As the party bearing the burden of proof inAmnticle XX(d) defence, the respondent must
demonstrate thaall conditions of the defence are met, including the condition that the laws and
regulations with which the measure at issue is designed to secure compliance are not themselves
GATT-inconsistent. This Colombia has not demonstrated. Tdrerdt is not possible for the Panel

to complete the second part of the test set oétticle XX(d) namely, the determination that the laws

or regulations that the measure is intended to secure compliance with are themselves not GATT
inconsistent.



WT/DS366/R
Page37

4.134 Even if the Panel were to find that Colombia has correctly identified laws and regulations for
customs enforcement generally, Panama submits that Colombia has not demonstrated how the ports of
entry restrictions are designed to secure compliance with thessealad regulations. The ports of

entry restrictions apply only to a limited range of products whereas Colombia has customs
enforcement problems with respect to a wide range of products such as "maquinas y aparatos
eléctricos" and vehicles and vehicle patthat are not subject to the ports of entry restrictions. A
measure truly designed to secure compliance with customs enforcement would apply to all products
known to be problematic. Furthermore, Colombia applies the port of entry restrictions only to
Panama, even though it experiences significant problems with contraband técnico, subfacturacion and
sobrefacturacion with the United States, Europe, Asia and the rest of the ALADI countries as
indicated by the data contained in Chart 3 of Exhibit 8L If Colombia's intention were to secure
compliance with its customs laws and regulations, it would apply the measures to all imports giving
rise to customs irregularities.

4.135 In accordance with the Appellate Body's statementsareai Various Measures on Beef

there are three relevant factors in determining whether a measure is "necessary" to secure compliance
with a WTGO-consistent law or regulation within the meaningAoficle XX(d), namely: the relative
importance of the common interests or values thauttgerlying law or regulation to be enforced is
intended to protect; the extent to which the measure contributes to securing compliance with the end
pursued, namely the underlying law or regulation at issue; and the extent to which the measure has a
restrictive impact on international commerce, i.e., intense or broad restrictive effects on imported
goods.

4.136 In order for a measure to be considered as "necessary" within the meafitiglefXX(d), it

must be close to "indispensable” to secure compliance ®A&NT-consistent laws and regulations.

As demonstrated below, given the lack of effectiveness of previous similar measures in combating
contraband, Colombia cannot demonstrate the port of entry restrictions are close to "indispensable” to
securing compliage with its customs laws and regulations. While the fight against tax evasion and
smuggling may be an important interest for a developing country, Panama considers that Colombia
has not established how the restrictions contribute in a material way tingemumpliance with the
applicable laws. Colombia maintained similar port of entry restrictions from 7 July 2005 to
31 October 2006 ResolutionNo.5796 of 7 July 2005 provided that all goods classifiable under
Chapter$0 to 64 of the Customs Tariffsefttiies and footwear) coming from or originating in,
Panama had to be entered and imported exclusively at the ports of Bogota (if by air) and Barranquilla
(if by sea). Evidence cited bg€olombia shows that, fdrO months in 2006, when the previous pofits o

entry restrictions were in force, the percentage of contraband trade was ovempe4@htgenerally

and 89percent for textiles. These statistics demonstrate that the ports of entry restrictions are
completely ineffective in combating contrabarmd.these circumstances, Colombia's argument that its
ports of entry restrictions are now necessary to ensure compliance with its customs law and to combat
contraband is unsustainable.

4.137 In the light of these statistics, the Panel asked Colombia how it woulsider the "port of

entry restrictions imposed at that time as "necessary" and "mak[ing] a material contribution to the
objective of securing compliance with Colombian laws relating to customs enforcement against
customs fraud". In its response, Colomhierely noted that it disagreed that the figures showed that

the similar measures in place between July 2005 and October 2006 were not effective. In addition,
Colombia argues that "it is not because a measure is not immediately able to resolve tine, proble
especially in a case as complex and persistent as this one, that the measure is ... not apt to materially
contribute to the achievement of the objective”. It notes that "it is only normal that it takes some time
for such measures to have the intend&dcé' and that "the challenged measure clearly has the
potential to be very effective in strengthening customs enforcement”. In Panama's view, the measure
is of such a naturithe prohibition of the entry of textiles at all ports except BaranquillaBaigdta-

that it should be possible to detect the immediate impact of the measure and to assess its effectiveness.
The fact that contraband was continuing at high levels in the 10 months of 2006 when the previous
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port restrictions were in place clearlyndenstrates that such port restrictions do not make a material
contribution to the policy objectives of combating contraband trade and enhancing customs
enforcement. It is for a very similar reason that the Pari2bminican Republi¢ Import and Sale of
Cigarettesfound that the measure at issue was not effective because despite the efforts made to curb
smuggling though the imposition of the tax stamp, there were still documented cases of smuggling.
The Panel concluded therefore that the tax stamp wdsniéd effectiveness in preventing tax
evasion and cigarette smuggling. Colombia cannot convincingly argue that the ports of entry
restrictions make a material contribution to the policy objective of combating contraband when the
levels of contraband &he time the previous measures were in place were so high.

4.138 Colombia refers to the Appellate Body's statement that the "[a] measure with a relatively
slight impact upon imported products might more easily be considered as 'necessary' than a measure
with intense or broader restrictive effects”, and submits that the measure "does not have a significant
negative impact on legitimate trade, while it is effective in combating smuggling and- under
invoicing". Colombia notes that imports of the covered products fPanama and its Colon Free

Zone have increased. Colombia recalls that the Appellate Body stated that "a measure with a
relatively slight impact upon imported products might more easily be construed as 'necessary' than a
measure with intense or broadestrictive effects.” Panama submits that Colombia's approach to
what constitutes an "adverse impact on trade" or "restrictive effects on trade" is flawed. This phrase
cannot be used as a test to assess whether levels of imports have increased daspisitioa of

the measure at issue. In Panama's view, therefore, the "restrictive effects” referred to by the Appellate
Body inKoreai Various Measures on Begfust be viewed as meaning the effects on the conditions

of competition of the imported prodiicather than the restrictive effects on the trade flows of
imported products.

4.139 The Appellate Body ifKoreai Various Measures on Besfated: 1t was clear to the Panel

that a contracting party cannot justify a measure inconsistent with another GAViBigroas
"necessary" in terms @rticle XX(d) if an alternative measure which it could reasonably be expected

to employ and which is not inconsistent with other GATT provisions is available tdParfiama
agrees that it has the burden of identifyingeotless tradeestrictive alternatives reasonably available

that would achieve the desired level of protection with respect to the objective pursued by Colombia.
However, it is not possible to provide specific alternatives as Colombia has not cleatifjeidien
which of its customs laws and regulations it is seeking to ensure compliance with through the ports of
entry restrictions. Panama notes that Colombia has experienced problems of contraband, under
invoicing, moneylaundering, and smuggling with marmgountries as indicated in Chart 3 of
Exhibit COL-38. It applies its general customs laws and regulations to all other countries. Therefore,
a reasonably available leBade restrictive alternative to the port of entry restriction would be for
Colombiato apply its general customs laws and regulations to Panama. This would of course be an
alternative that is reasonably available and would not impose an undue burden on Colombia.

(i) The ports of entry restrictions do not meet the requirements set out ichédpeau to
Article XX

4.140 If the Panel were to conclude that the ports of entry restrictions fall within the scope of
Articles XX(d) of the GATT1994 it would then need to carry out an analysis of the measure in
accordance with the requirements of thepea of Article XX of the GATT1994

4.141 The port of entry restrictions are a "disguised restriction" on international trade. Panama
considers that port of entry restrictions were imposed in order to protect fragile domestic industries.
As indicated in the ingduction to the First Submission of Panama, the design, structure and
architecture of the port of entry restriction reveal that its true purpose it to protect domestic industries,
not to enforce customs law. That conclusion is confirmed by the statemaadésby the Ministry of
Commerce, Industry and Tourism in several Final /Animping Determinations. The Ministry
further found that despite the application of trade remedies on the importation of the subject products
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originating in China which wasomplenentedfrom October 2005 with the adoption of customs
controls for the entry into Colombia of these produetkich allowed the domestic industry to show
certain signs of recovery especially in 2005, overall the domestic industry continues to show evidence
of serious injury which was aggravated during the first semester of 2006. The statements made by the
Ministry of Commerce, Industry and Tourism are an admission that the port of entry restrictions do
not serve customs enforcement purposes but constitdtegaised restriction on international trade”.

4.142 The discrimination in the application of the ports of entry restrictions between goods from
Panama and those from other countries is "arbitrary" and "unjustifiable” within the meaning of the
chapeau ofirticle XX. As noted from Exhibit COL36, Colombia has experienced various customs
problems, such as technical contraband, uimdaricing, overinvoicing, and open contraband from
many countries including the United States and the rest of ALADI countries.C¥lombia applies

the port of entry restrictions only to Panama. This is clearly "arbitrary” within the meaning of the
chapeau.

4.143 That type of discrimination cannot be justifiable under the chapeafirtimle XX. The
chapeau refers to discrimination "bewn countries where the same conditions prevailiis makes

clear that discrimination between imports from different countries can be justifiedf dniy based

on differences in conditions prevailing in those countriegh as discrimination agairisiports of

plants from countries with a plant disease. The law instituting the port of entry restrictions makes no
distinction related to conditions prevailing in Panama and the exempted countries.

D. EXECUTIVE SUMMARY OF THE REBUTTAL SUBMISSON OF COLOMBIA

1. Claims relating to Colombia's indicative pricing mechanism as a customs valuation
method under theCustoms Valuation Agreement

4.144 Colombia has explained on several occasions the role played by indicative prices. They are
not, as erroneously stated by Pam@armsed "todetermine the valuef products for the purpose of
levying customs duties and internal tax€s.Rather, indicative prices are used as a customs control
mechanism, which does not affect customs valuation. Customs valuation in Colombiaely entir
consistent with the principles of Articlds7 of theCustoms Valuation Agreemeiind is not related

to indicative price&’

(a) Panama fails to meet its burden of proof

4.145 Colombia recalls that from the standpoint of international law, "municipal lawsarely

facts"® Determining the meaning of a Member's domestic law may require more than simply a
reading of the text; it may require recourse to other interpretative aids, such as evidence of the law's
consistent application in practice, the pronouncdamef domestic courts, or the opinions of legal
experts and the writings of recognized scholars.  This principle is-es&lblished in

GATT jurisprudence, including the GATganel onUS1 Tobacco In this case, Panama has limited

itself to the text of t Colombian measures, and, as a result, has misinterpreted Colombia's indicative
prices. Panama has failed to adduce any evidence of the practical application of the challenged laws

and regulations, and therefore has failed to meet its burden of proof.

"WT/DS366/6 p. 1. Emphasis added.

8 Colombia refers in particular fparas50-66 of its first written submissiomparas33-50 of itsoral
statement and its answer to question 35 of the Panel in the foExhdfit COL-41, which offers a narrative
explanation as well as a flowchart to explain the importation proedssh includes in all casesustoms
valuation based on the principlesArticles 1-7 of theCustoms Valuation Agreement

8 Appellate Body Reporindiai Patents (US)para.65.
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(b) A proper interpretation of the challenged provisions concerning indicative prices shows that
the indicative prices are not used for customs valuation purposes

4.146 Panama has even misinterpreted the text. The téutiofe 128.5¢e) of DecreeNo. 2685and

Article 172.7 of ResolutionNo. 4240 does not support Panama's argument that these provisions
provide for the use of indicative prices as a customs valuation method. An ordinary reading of the text
of these provisions leads to the following conclusidfisst, these provisions deal with customs
inspection ("inspeccion aduanera") and the release of the goods ("el levante™), not the determination
of the customs value for purposes of duty assessn@auond the challenged provisions themselves
expressly requirghe customs inspector to forward all documentation to the Division de Fiscalizacion
Aduanera in order to determine the customs value of the imported good for the purpose of assessing
the dutie$? Third, both of the challenged legal provisions are includetie sections of Colombia's

laws and regulations dealing with custoomtrol and verification, and areot part of the separate
provisions of the Customs Statute ResolutionNo. 4240 setting forth the provisions dealing with
customsvaluation Colomba is of the view that this is a "significant" element in determining the
meaning of the domestic legal provisions challerfjeBourth the definition of the term "indicative
prices" inArticle 237 of Colombia's Customs Statute confirms that indicatiieegprare a customs
control mechanism ("mecanismo de control"), and not a customs valuation mgtfibdthe relevant
provisions in the Customs Statute (Title VI, ArticB37-259) and theResolutionNo. 4240 (Chapter

I, Articles 174-217) that do actdly deal with customs valuation clearly state that customs valuation
will be conducted on the basis of the methods provided for b@ulstoms Valuation Agreemeiithe
"correction” called for by Article428.5e) and 172.7 imply a ticking of the box "ajast in the

import declaration and does not imply a requirement to amend thepalitant Declaracién Andina

del Valor. The "payment" of duties ("paga los tributos") is a general reference to a cash payment in
the amount of the duties under discussion dads not refer to the final liquidation of duties as
referred to in other provisions, such Adicle 128.8 in respect of precios oficialesé€"liquide los
mayores tributos dejados de pagar")

4.147 Moving beyond the text further shows the interpretative rermommitted by Panama.
Andean Community law forms thiegal contextin which to read the challenged provisions of
DecreeNo. 2685 and ResolutionNo. 4240 and confirms that indicative prices operate as a customs
control and guarantee mechanism only. Aard€ommunity ("CAN") Decisions and Resolutions are
directly applicable and enforceable in Colombia and even prevail over domestic laws in case of
conflict. Most importantly, they are part of the legal framework in which to amdhe challenged
provisions When read in this legal context, the referenceAiticle 128.5 (a provision dealing
exclusively with the release of goods) to the term "correction" and "payment of duties" alongside a
bank or insurance guarantee suggests strongly that this cash pagniemtkind of cash deposit
envisaged by th€ustoms Valuation Agreemerand by the CAN Decisions and Resolutions which
allow for such a type of guarantee.

4.148 Also, theconsistent applicationf the challenged provisions fully supports the interpretation

of these provisions offered by Colombia. Panama failed to produce any example of a case in which
the customs value of the good was determined on the basis of the indicative prices. The one specific
example (PANG3) that Panama did provide in responsgquestion 33 from the Panel confirms all of
Colombia's arguments in this respect, and clearly contradicts its assertion that the challenged
provisions "prevent the DIAN from using the methodologies" ofGhstoms Valuation Agreement
Panama's evidence denstrates only that, in Colombia, release of the subject goods from customs is
conditioned upon an administrative correction and the payment of a cash guarantee if the declared
price is below the indicative price. Colombia has not asserted otherwiseth&wtoes not mean that

8 In an important change of its position, Panama now acknowledges as much when it states in its
answer to question 33 of the Panel that "the tédxArticle 128.5e) provides that the documents are sent
automatically to the Division de Fiscalizacion Aduanera”. Panasspensedo PanelquestionNo. 33.

8 GATT Panel ReportJSi Tobaccopara.76.
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indicative prices are used as a customs valuation method. Quite the contrary is stathof the
examples provided by Colombia (including C@8, which includes documents which Panama did
not include in PAN53). In each caseafter the importer made the required payment to release the
goods, the Colombian authorities conducted a valuation of the merchandise, applaastibmms
Valuation Agreemenand found that the importer was entitled to a refund.

4.149 Colombia requests thatarPanel reject all of Panama'’s claims underGhstoms Valuation
Agreementin respect of the challenged provisionArticle 128.5e) of DecreeNo. 2685 and
Article 172.7 ofResolutionNo.424Q These provisions do not determine the customs value of the
subject goods on the basis of the indicative price, as erroneously asserted by Panama.

2. Panama's claims on indicative prices under GAT TArticle Il

4.150 Panama's claim in respect of indicative prices under GAfi€Ele Il is built on the same
flawed premise ags claims under th€ustoms Valuation Agreementhat indicative prices are used
to determine the customs valueheTPanel should reject this claim.

@) Panama's claim under GATATticle 1lI:2 is flawed

4.151 First, there is no provision in Colombian law whichquiges the sales tax on imported
products to be imposed on the basis of indicative prices, even in those cases in which the declared
value is below the indicative priceArticle 459 of Colombia's Tax Code, which in response to
guestion 6 from the Panel i@ma has clarified to be the basis for its GAArTicle Il claim, merely

states that the basis for assessing internal taxes on imported products is the same as the basis that is
used to determine customs duties. Because it is clear from the above txpltra the dutiable

value is determined on the basis of one of the methods @uk®ms Valuation Agreemenaind not

on the basis of indicative prices, Panama's argument fails. Second, Panama fails to prove that the
sales tax on imported products ioges a tax burden in excess of that imposed on domestic products.
Colombia emphasizes that this has nothing to do with the question whetiwe Il protects
competitive opportunities or is based on trade effects; this is simply a question whichteethtes
determination of whether a violation exists in a case where the nominal tax rate imposed on like
domestic and imported products is identical, and yet a complainant alleges a viol&itiolefll:2,

first sentence, which prohibits imported prothi from being taxed in excess of like domestic
products.

(b) Panama's unsubstantiated new claim under GAfi€le Il1:4 is to be rejected

4,152 In its oral statement, Panama introduced a claim under GXfidle I11:4 as an alternative to

its GATT Article I11:2 claim® In essentially one paragraph in the oral statement, Panama "develops"
the argument® First, Colombia submits that this statement in one paragraph of the oral statement,
repeating in the body of the text what was a footnote in Panama's firsnvatttenissioff, is not
sufficient to establish @rimafacie case. Panama fails to develop any legal or factual arguments.
Second, even the oiparagraph argument offered by Panama demonstrates a problem: the legal basis
for Panama's argument is once iagidie erroneous assertion that in the case of imported products
subject to indicative prices, importers cannot demonstrate that the declared value corresponds with the
transaction value, while such an opportunity is offered for sellers of domestic Eoditus is not

correct. As explained by Colombia and demonstrated through Colombia's evidence, importers have
the same opportunities as domestic producers, as customs valuation is not determined by indicative
prices, and such declared prices may equalévail over the "corriente en plazaFor all of the

above reasons, Colombia requests the Panel to reject all of Panama's claims undért&heT.

8 This much is clear from Panameésponséo Parel questionNo. 6.
8 panama'§irst oral statemenpara.141.
% See footnote 110 of Panama's first written submission.
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3. Panama's claims in respect of the ports of entry measure

(a) Panama's claim under GATATticle Xl is without merit as the port of entry measure does not
constitute a prohibited quantitative restriction.

4.153 First, Colombia disagrees with the legal interpretation given by Panama to the prohibition of
quantitative restrictions under GATArticle XI. Colombia conslers that Panama's interpretation of
GATT Article Xl as setting forth "a comprehensive ban of all types of limitations on the importation

of products other than duties, taxes or other charges" is overly broad. Panama's interpretation is not
consistent wh the text ofArticle XI, which prohibitsquantitativerestrictions, and is not supported by

the case law referred to by Panama when read in its proper context. A correct interpretation of
Article XI allows Members to impose certain justified conditionsaoness to their markets as long as

the fundamental thrust and effect of these measures is not to limit the amount of imports in terms of
volume or value.

4.154 Second, Panama's challenge of the ports of entry measdeefastoimposing a quantitative
restriction is not supported by sufficient evidence, as Panama has failed to provide any evidence that
the measure which is not designed or structured in such a way as to limit the amount of imports
actually restricts trade between Panama and Colombia or hadléged limiting effect on trade.
Panama'sde facto challenge of the measure requires Panama to demonstrate that the "total
configuration of facts" leads to the conclusion that the measure is in fact a quantitative reStriction.
Panama does not meet thisrden of proof because it does not even refer to any alleged low levels of
imports or to the causal link between the specific measure challenged and such low level of exports.
Actually, in response to question 56 of the Panel, Panama submits exhibib@#Nich tends to

confirm that there is no restrictive effect as imports increased in terms of value during the period of
application of the measure. Nor does the measure impose higher shipping costs. Colombia presents
in COL-50 two different estimated shipping costs which it obtained from independent sources. The
UPS estimate shows that the "all in" cost of shipping goods from the Free Zone de Colon to Cali by
two different routes is roughly the same, with the additional cost of the Panama Caadtriochal

ocean freight costs even making the Buenaventura route seemingly preferred by Panama slightly more
expensive.

4.155 Third, even if Panama had submitted some evidence of a restrictive effect, that evidence is not
necessarilysufficientto establish a @l facto violation of GATTArticle XI. Colombia considers that

the showing of trade effects will not be sufficient without showing a causal link between this measure
which does not present such a restrictive design and its alleged &ffects.

4.156 In sum, lookhg at the "fundamental thrust and effect of the measure" or its "design,
architecture, and revealing structure”, the ports of entry measure is designed to ensure effective
customs control. It is "quantiyeutral” by design. The choice of the two postpérfectly in line

with the aim of customs control and the strengthening of customs enforcement. Moreover, the
proximity of these ports to the Free Zone de Colon, their-efatee art equipment and efficient
processing of imports, and the fact thatsthevere precisely the ports most used by Panamanian
exporters even prior to the measure argue against the allegation that the ports of entry measure
imposes a quantitative restriction on imports. Quite the contrary is true, the structure of the ports of
entry measure is indeed "revealing" of the fact that the ports of entry measure is a genuine customs
enforcement measure, and not a quantitative restriction. The Panel should therefore reject Panama's
claim under GAT TArticle XI:1.

87 Appellate Body ReporCanadai Aircraft, paras167-169.
8 panel ReportArgentinai Hides and Leathepara.11.21.
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(b) The Panel should rejeBtanama’s claim that the port of entry measure is applied in a manner
that is inconsistent with GATArticle Xlll:1 becauseArticle XIIl:1 does not apply to the
situation at hand

4.157 GATT Article Xlll does not apply to measures, such as the challenged pentrgf measure,
that are not quantitative restrictions prohibited by GAArTicle XI:1 (Colombia's view) or those that
are in fact prohibited bprticle XI:1, but not otherwise authorized (Panama's view). In sum, the port
of entry measure is not covered ®ATT Article XllI:1 and cannot therefore be inconsistent with this
provision. Panama's claim in respectAdticle XllI must therefore fail. Colombia notes that, at the
oral hearing, Panama was basically unable to respond to Colombia's common sensatarigume
respect of the neapplicability of GATTArticle Xlll to the ports of entry measure.

(© Panama's new claim of inconsistency of the ports measure with GAICle I:1 is to be
rejected

4.158 At the oral hearing, Panama introduced through a short, one @alnagfatement a new claim

in respect of the ports of entry measure under GATticle 1:1.%° Colombia objects to the inclusion

of this new claim and considers that the failure to develop any legal and factual arguments in respect
of such claims implies thaPanama failed to make a prifecie case of violation under

GATT Atrticle I:11. Colombia will not present any substantive rebuttal arguments at this stage as there
simply is no case to answer at the moment in the absence of any development of thismdw clai
Panama. Colombia reserves the right to present such rebuttal arguments at a later stage in the
proceedings, if necessary.

4.159 Colombia considers that the Panel should not examine this claim, as it is not properly before
the Panel.First, Colombia subrits that this claim was not part of Panama's request for establishment
and is therefore not part of the Panel's terms of reference. Colombia acknowledges that
GATT Atrticle I:1 is mentioned in Panama's request for establishment. However, siécticnl:1

claim was developed in a particular and different manner in Panama'’s first written submission, which
clarified the extent to which the narrative present in the request for establishment was linked to each
of the legal provisions listed in the requeSecond Colombia submits that Panama was required to
have presented its claims and arguments in its first written submission, and it failed to do so.
Paragraph 4 of the panel's working procedures clearly required Panama to do so, in line with well
establshed WTO case law that a party must present its arguments at the earliest opportunity, which,
in this case was at the time of the first written submis¥idthe absence of any legal or factual
arguments in the first stage of the proceedings ikird rea®n why the Panel should refuse to
entertain Panama's claim undarticle I:1. Panama merely asserts that the ports measure is
inconsistent withArticle 1.1 but does not provide any factual or legal arguments in support of its
specific claims tying the dedption of the measure to the specific elements that need to be
demonstrated in order to establispranafacie case of violation unde#rticle 1.1. Colombia recalls

that the Appellate Body has made it clear in its repoti 8it GamblingthatArticle 11 DSU prevents

a panel from ruling on a claim in the absence of supporting argufents.

(d) Panama's claim that the port measure is inconsistent with the requirements of
GATT ArticlesV:2 and V:6 lacks a factual and legal basis

4.160 The basic premise of Panamasiwls under GATTArticle V is erroneous because the ports

of entry measure does not apply to goods in transit; rather, the measure applies only to those goods
which are shipped from Panama and have Colombia as their final destination. Thus, the ports
measue does not apply to traffic in transit as defined in GAArficle V, and therefore, it does not

8 panama'sirst oral statemenipara.53.
% Appellate Body Report)Si Gambling para.269.
1 Appellate Body Report)Si Gambling para.281.
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violate Article V, which relates to traffic in international transit. This is clear frémicle 4,
paragraph 3 of the Resolution, which expressly addshkaneasure "does not apply to '[blienes que
se pretendan someter a la modalidadraesbordo, considerando que en este caso la mercancia no
tiene como destino final Colombig'goods that are submitted fibans-shipment, since those goods

do not have agheir final destination Colombia."® The choice of the term "trarshipment" in
respect of this Panangpecific measure can be explained easily if one takes into account the reality in
respect of trade with Panama. Any product from Panama that isemmatibnal transit through
Colombia will have to be trarshipped.

4.161 Furthermore, Colombia considers thatticle V:6 forms no exception to the scope of
Article V and does not impose on Members the obligation described by Panama relating to goods that
are rot in transit. In Colombia's view, the textAfticle V:6 when read in its context applies, like the

rest ofArticle V, only to goods in "transit". Colombia's interpretationfgficle V:6 is not novel. In

fact, as recently as 2005, the WTO Secretagatforth the same view as ColomBlaScholars have

taken a similar positioff. This was also the view taken by Turkey, a third party in this case to whom
the Article V issues have a special significariteln sum, ResolutionNo. 7373 does not apply to
merchandise that transits Colombia for consumption elsewhere. TherBiselutionNo. 7373is

not inconsistent with Article¥:2 or V:6, as Panama alleges.

(e) The requirement to present an advance import declaration and pay customs duties and sales
taxes fortextiles originating in Panama does not violate Colombia's MFN obligation under
GATT Article I:11

4.162 Panama fails to demonstrate that the advanced import declaration and consequent payment of
duties constitutes "an advantage" (or disadvantage) in the se@geldfArticle I:1. Colombia does

not dispute the fact that the term "advantage" has to be interpreted in a broad manner. However, in
the context of an economic agreement such as GATT, this term has an economic meaning which
implies that it refers to andsantage in economic termse., in terms of economic, competitive
opportunities. It therefore should come as no surprise that the Appellate Body in its reg@t on
Bananas lllequated the term advantage to that of a "competitive advarifagednamaas failed to
demonstrate that the advanced declaration requirement, which is optional for other importers as well
and which is regularly used by importers to accelerate the importation process, imposes such a
competitive disadvantage.

4.163 Colombia adds thathe advanced payment requirements and the limited legalization
opportunities do not apply on an origin basis, and the latter is not even Pspexifec. It is for these
reasons that Colombia argued that Panama should do more to demonstrate that "prigthatiag

from certain Members" are granted alleged advantages that are not immediately and unconditionally
extended to those originating from other Members.

4, Colombia's general defence under GATTArticle XX(d)

4.164 In the event that the Panel were to uphssdhe or all of Panama's claims relating to the port
of entry measure, Colombia submits that GAAfTicle XX(d) justifies the measure.

92 ResolutionNo. 7373 of 2007Article 4, para.3. PAN-34. Exhibit PAN -43, p.3 confirms that this is
how DIAN applies theneasure, and demonstrates that the measure does not apply to goods in international
transit.

% Article V of GATT 1994i Scope and Application, Note by the Secretariat, TN/TF/W/2, 12 January
2005,para.25.

% John H. Jackson, World Trade and the Law AfTG 511 (The Bobbsverrill Company, Inc. 1969).

% Oral statement of Turkey, meeting of the Panel with the third parties, 22 May 2008.

% Appellate Body ReporECi Bananas Ill,para.207.
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(@) The port measure is provisionally justified under paragraph (d) of GXfidgle XX

4.165 Colombia's laws and regulations relgtito customs enforcement are deemed to be consistent
with the provisions of the GATT. As explained in the first written submission, the preamble of
ResolutionNo. 73730f 2007’ makes clear that the port measure was designed to secure compliance
with Colombia’s laws relating to customs enforcement. The fact that Colombia agreed to remove the
first ports measure on the basis of the promise of increased customs cooperation shows that the
concern of the Colombian Government is customs enforcement. The e@ufotie ports of entry
measure and the Protocol is the same, ensuring compliance with Colombia's customs laws.

4.166 Panama suggests that the Government of Colombia is somehow more constrained to act
against a problem that affects important industrial sectts do so would be "protectionist”. Such a
suggestion is contradicted by the evidence submitted, which all points in the same direction: it was
the fight against contraband and thus a design to secure compliance with customs laws that drove the
Colombian Government to take these actions. If sompliance with its customs law affects both
"important" and "norimportant" sectors, a government is not somehow limited in its ability to take
action in the important sector.

4.167 In addition, the ports measure isetessary” to secure compliance with Colombia's customs
laws and regulations.

4.168 First, the ports measure concerns a very important set of interests or values. Combating
underinvoicing, tax evasion, smuggling, and money laundering are important to the [fahom
Government. In addition to a loss of revenue which is of key importance to a developing country
such as Colombia, these illegal activities undermine the political and economic stability of Colombia
in its present context. The conversion of illiaintls outside of Colombia into pesos often involves

the importation of goods into Colombia and, as noted in the UIAF analysis ird30Othe imported
merchandise is typically consumer items that can be sold easily, including apparel and footwear. It is
noteworthy that these are precisely the products that are also listed in exhib88J0@lkespect of the

"Caso Panama" as being among the most important products subject to contraband fron?Pamama.
this respectExhibit COL-51 provided in the second sutlssion provides more detailed information,
showing that in 2006, imports from Panama under chapter 62 (certain textile products) and 64
(footwear) alone accounted for about $160 million of uAadeoicing, and approximately the same
amount was of other téle and apparel products that arrived in Colombia as "contrabando abierto" or
smuggling.

4.169 Second, the ports measure is apt to contribute in a material way to the achievement of the
objective as demonstrated through evidence submitted in the first wsitiemission, the oral
statement and in response to questions from the Panel. The ports of entry measure is only one
measure that has to be seen as part of a comprehensive strategy and as part of a set of measures that
have been put in place by the Coloarbigovernment to attack contraband trade. Other measures
include the use of customs observers, the requirement to make an advanced import declaration,
automatic licensing, contraband agreements with the private sector, customs cooperation,
modernization bports and various measures to fight internal corruption. Panama has acknowledged
the seriousness of the problem of contraband trade, admitting that most of its trade with Colombia can
be characterized as contraband. Colombia considers that the Pauldl stiblose sight of this
concession when examining the contribution potentially and actually made by the ports of entry
measure.

4.170 The ports measure contributes significantly to customs enforcement through improved
customs control and specialization. bioe disputes that it is easier to control importation and verify

97 Exhibit PAN-34.
% Exhibit COL-38, pp. 1719.
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the accuracy of the import declaration when imports are entering the country at two points of entry
only, compared to eleven such points. The increased exposure of customs officials tial poten
contraband products also provides important experience in respect of the techniques applied by the
contrabandistas. Colombia considers that this qualitative assessment of the potential of the measure
should already suffice to establish a prifacie @se that this measure is apt to contribute in a
material way to the achievement of the policy objective. In addition, however, Colombia considers
that there are sufficient indications that the ports of entry measure is having a positive effect in terms
of combating contraband. In addition to the evidence discussed in the first written submission,
Colombia refers to the fact that in its response to question 83 from the Panel, Colombia presented as
Exhibit COL-42 a number of reports pursuant to the "Segemta Resolucion 7373" monitoring

that it performs regularly to gauge the effectiveness of this particular measure in the fight against
contraband. Panama asserted in the oral hearing that the high level of contraband trade coming from
Panama during theperation of a similar measure in 2006 shows that such a measure is "completely
ineffective in combating contraband". This is a simplistic and static analysis of the situation. The
evidence provided in COHB2 shows that progress is being made. In additas explained in the
answers to questions, it is inevitable that certain measures will take some time before they become
effective®

4.171 Third, the ports measure does not have a significant adverse impact on legitimate trade. The
ports of entry measure it in any way a ban on imports, or even a restriction on imports. It simply
requires that certain products be shipped through a certain number of ports. Also, the two ports of
entry imposed by the ports measure are among the most modern ports of @alnchhre the closest

to Panama's Free Zone de Colon, which, like the port of Barranquilla, is located on the Atlantic coast.
Further, the ports measure provides for a number of exemptions from the application of the measure.
The reason for these exengts is linked to the objective pursued by the measure as it is considered
that importation by certain importers or "users" or under certain circumstances does not present a
customs risk. Finally, the available evidence shows that there simply is no eeggiact on trade in
respect of the covered products from Panama. In response to question 56 of the Panel, Panama
submits exhibit PAN66 which confirms that the valued of the goods subject to the measure sold in
2007 (503 million USD) was higher than i@ (483 million USD), and higher than ever before.

4.172 Fourth, there were no reasonably available and equally effective alternative measures that
Colombia could have taken. The burden of proof of the existence of equally effective reasonably
available altemative measures rests with PanadfflaColombia made a conscious decision in 2005 to

attack contraband trade and, while it had no illusion that it would be able to eradicate contraband
completely and immediately, its efforts are clearly intended to haveaaingéul impact. In this

respect, the port measure cannot be examined in isolation from the other measures that are taken at the
same time to combat customs fraud. Colombia requests the Panel to examine any potential
alternatives also in this context afcomprehensive policy of combating customs fraud. Colombia
discusses two types of measures which seem to have been suggested as alternatives, increased
customs cooperation and agreements with the private sector.

4.173 First, Colombia recalls the failed attptnat increased cooperation between customs
authorities. In its first written submission, Colombia discussed the lack of cooperation received from
the Panamanian authorities under COMALEP as evidenced in exhibit3¢®E of the 455
Colombian requests fassistance from Panama from 205, only 3 responses were provided, a
cooperation rate of 0.%ercent Of the total 1234 requests for assistance made between 2001 and
2007, only 372 responses were provided by the Panamanian authorities. The CORUSL&ERS
cooperation process was not working. This conclusion is implicit in the fact that the two countries

% panama'§irst oral statementpara.5.

190 Appellate Body ReporBrazili Retreaded Tyrepara.151.
101 Appellate Body ReporBrazil i Retreaded Tyrepara.156.
192 Exhibit COL-32.



WT/DS366/R
Paged7

signed a bilateral Protocol for the Exchange of Information between the Customs authorities of
Colombia and Panama (the "Customs Cooperation RiStpehich was concluded in October 2006.

The Protocol is not a separate agreement that operates in a vacuum; rather, it was an attempt at
enhanced commitments and the acceptance of specific guidelines for cooperation by Panama in light
of the unsuccessfeooperation under the COMALEP. With no other COMALEP country has it been
necessary to conclude such a supplemental Protocol to ensure a proper understanding of the customs
cooperation obligations of COMALEP countries. Unfortunately, the data for tire @eriod of

customs cooperation including that of the Protocol reveal the failure of such attempts at addressing the
problem through increased customs cooperafibnAt any rate, in Colombia's view, customs
cooperation is not really an alternative, bather a supplementary means of fighting contraband.
Actually, such customs cooperation has existed since 1990 between the two countries, and it has
clearly not been able to prevent or even contain the problem of contraband trade from Panama.
Customs coogration still exists under COMALEP, and Colombia continues to seek the assistance of
the Panamanian authorities.

4.174 Second, and while Panama has not referred to this alternative, Colombia informed the panel
in its first written submission of the way it hasadt with similar problems of contraband in respect of
other products. Colombia never suggested that smuggling,-imaéring and money laundering are
limited to the covered product¥ As part of its set of measure to combat contraband in other
products Colombia has sometimes resorted to agreements with the private sector. Such agreements
are not, however, feasible in the context of textile, apparel, and footwear products. Colombia adds in
this respect that one must be careful with making comparinaespect of the treatment of a similar
problem in respect of entirely different products that operate under different conditions and present
different customs enforcement probleffis.

(b) The ports measure complies with the chapeartidle XX

4.175 The ports mesure is not applied in a manner that constitutes arbitrary or unjustifiable
discrimination between countries where the same conditions prevail. Colombia submits that the
evidence clearly demonstrates that Colombia's concern over the covered imports tigma Rs
justifiable and that the exclusive focus on Panama bears a clear "rational connection" to the objective
falling within the purview of paragrap) of Article XX. This evidence was set forth in detail in
paragraphs 193 and following of the firstitten submission and in the answers to various questions

of the Panel to which Colombia refers the Panel. The problem of contraband with Panama has taken
such forms and is practiced at such a scale that an additional and particular-specifig mease

was considered necessary to gain control over the situation and bring this problem within normal
proportions such that this countspecific measure will no longer be necessary. That is why the
measure is of a temporary nature, while the indicativeeprand other measures relating to customs
control that have been taken (and which are not cowpiegific) may well be in place for a longer
period of time. Exhibit COt38 that Colombia submitted at the oral hearing discusses in detail the
particular poblem raised by trade from Panama, addressing specifically the "Caso Panama".

4.176 Second, the ports measure is not applied in a manner that constitutes a disguised restriction on
trade. Colombia has already referred to the objective of customs enforcenstomnsgontrol and
specialization pursued by the ports measure, which even Panama acknowledges to underlie the
measure. The measure is thus clearly not about restricting trade for protectionist purposes. The
choice of the products in question relateshe tationale of the measure of fighting contraband as
these products are among the most important products subject to contraband anthumaiezing.

193 Colombia provides a database in electronic version only in-E®In which all these case$ lack
of cooperation or delayed responses are listed for the Panel's information.

1% However, it should be noted that, as extensively discussed in Colombia's submissions, currently, the
major problem in this respect concerns the specific products colvetéed measure.

105 Appellate Body ReporKoreai Various Measures oBeef para.172.
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5. Request for findings

4.177 For all of the above reasons, Colombia requests the Panel to reject all of Pateamsa's
V. ARGUMENTS OF THE THI RD PARTIES

A. ECuADOR

5.1 Ecuador takes no position on the measures at issue. However, Ecuador does have a systemic
interest in the questions under consideration by the Panel.

5.2 Ecuador understands that the measures challenged byn&aimathis proceeding are
Colombia's use of indicative prices to determine the custom value of textiles, footwear and other
products, and the restriction of the import of certain products from Panama into Colombia unless they
are made through the airpoftBogota and the sea port of Barranquilla.

5.3 According to Panama, the use of indicative prices by Colombia is incompatible with
Articles 1, 2, 3, 5, 6 and 7.2 (b), (f) and (g) of the Agreement on the Implementa#otické VIl of

the General Agreement dreriffs and Trade, also known as t@eistoms Valuation Agreemeand
Article lll:2 of the GATT1994 The port of entry restrictions, on the other hand, would be
incompatible with a number of provisions of tBATT1994 in particular Articled, V, Xl and XIII.

In Ecuador's view, the panel's findings of the Artidéshe GATT1994and theCustoms Valuation
Agreementssues before it in this dispute will be of significance for Members.

5.4 Although Ecuador will not refer to each of the articles above masdiowe will make the
following general comments.

5.5 With regard to the use of indicative prices, there seems to be a disagreement between the
Parties as to an appropriate description and functioning of this measure. While Panama states that
Colombia uses thindicative prices as a mechanism to value goods (when lower that the indicative
price), with the consequent liquidation of the goods for customs purposes, Colombia argues that they
serve as a custom control mechanism to test the veracity of the degdwedin the course of a
"control previo". Moreover, Colombia affirms that after the "control previo" there is a procedure in
place by which the importer is entitled to demonstrate to the custom authority the correct value of the
goods; in this "control gsterior" the custom value of the goods is determined using one of the
methods of theCustoms Valuation AgreemenPanama refutes this assertion as the importer is not
offered any opportunity to demonstrate that the declared value (when lower thatichéviagrice)
corresponds to the transaction value of the product.

5.6 Although there are other elements the Panel should take into account when determining the
consistency of the use of indicative prices with certain provisions ofCimtoms Valuation
Agreementand the GATT, is Ecuador's view that the central point on this issue is whether the
payment made by the importer when the declared price of the good is lower than the list of indicative
prices constitutes a guarantee mechanism, or represents anvaluation, regardless of the existence

of a posteriori mechanism to repay the duties paid in excess.

5.7 It is not our intention to decide which of the above stated possibilities is correct. The
resolution of this question will require the Panel toed®ine complex factual and legal issues. In
undertaking this task, Ecuador encourages the Panel to evaluate carefully the factual evidence before
it.

5.8 Panama's second set of claims relates to Colombia's prohibition of the importation of textiles,
apparel ad footwear products from Panama except at the airport of Bogota and the seaport of
Barranquilla. According to Colombia, this prohibition is aimed at fighting contraband, smuggling and
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underinvoicing and therefore is not inconsistent with Artidids V:2-6, XI:1 and XIII:1 of the
GATT. Furthermore, it would be justified under paragraph (d) of GATticle XX.

5.9 In relation to this claim, Ecuador considers that the Panel's work should concentrate in
determining whether the measure being challenged nbetsonditions for being provisionally
justified under paragraph (d) of GATAtrticle XX as well as the two requirements set forth on its
"chapeau". Due to the critical significanceAdticle XX of the GATT, which permits a Member to
deviate from the GAT rules on trade in goods, we encourage the Panel to make a careful
examination of its proper application.

5.10 Ecuador would also like to note the negative effects contraband, smugglinginuuieing

and circumvention by exporting through a third countriaffigulation) have in the economy of all

WTO Members, especially among developing countries. Unfortunately, many developing countries
do not have the resources nor the capacity to put in place an adequate mechanism to tackle these
issues in all its portef entry. Ecuador considers that this fact should be taken into account by the
Panel when issuing its ruling.

B. EUROPEANCOMMUNITIES
1. Customsvaluation methods based on indicative prices
@ The measure at issue

5.11 The European Communities notes that there iagiéement between the parties to this
dispute as to the correct description and functioning of the measure at issue. On the one hand,
Panama considers that Colombia has a system whereby customs duties and sales tax due on imports of
textiles, footwear andome other products are not based orattigal valueof the productsife., the
transaction value as declared in the customs declaration); rather, with respect to these products
Colombia has a list of indicative prices which actsn#smum values of refenceto impose customs

duties and collect sales tax.

5.12 On the other hand, Colombia considers that the indicative prices are a mechanism of control
in order to detect products which have been the subject of-imagcing, smuggling and money
laundering.

5.13 The European Communities considers that, in accordance Asfiitle 11 of the Dispute
Settlement UnderstandingDSU"), this Panel should make an objective assessment of the matter
before it, including an objective assessment of the facts. While nogtaKinal position on the facts

of this casd task which corresponds to this Paindhe European Communities observes that the
crucial element in question is whether, in order to obtain their release in the Colombian market,
imports of textiles, footweaand other products muphy customs duties based on indicative prices
(rather than on the declared values), regardless of any athesteriorimechanisms to repay the
duties paid in excess. If that is the case, those indicative prices would be theelass for customs
valuation in the sense of thgreement on ImplementationAsticle VII of the General Agreement on
Tariffs and Trade 1994lso known as th€ustoms Valuation Agreement

5.14 A preliminary analysis of the provisions invoked in thisecalows that imports subject to
indicative prices muspay customs duties and sale tax in order to be released. ahgwsteriori
mechanism allows for the repayment of the duties paid in excess, if the importer provides evidence
that the transaction pegaid was actually lower than the indicative price.
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(b) Indicative Prices and theustoms Valuation Agreement

5.15 Afirst question which arises from the measure at issue is whether indicative prices are used to
establish customs values in the sense ofGhstomsValuation Agreement In this respect, the
European Communities observes thaticle 15.1(a) of theCustoms Valuation Agreemedefines
"customs value of imported goods" dBe' value of the goods for the purposes of levgithgalorem

duties of customen imported goods In the case of imports subject to indicative prices, goods can
only be released (and, thus, effectively imported into Colombia) if the impmatercustoms duties

based on those prices. Therefore, it can be concluded that thosdivedprices serve as relevant
values to impose customs duties and obtain the release of the products.

5.16 In view of the European Communities, a system where the value of the goods for levying
customs duties is based on indicative prices, as the one desahitneg] can be examined in light of
the provisions contained in ti@istoms Valuation Agreement

5.17 The European Communities is of the view that the text, context and purposeCafstioens
Valuation Agreemerghow that the transaction value is the firsthoetfor customs valuation which

WTO Members must apply. Whenever the conditions are such that the customs value cannot be
determined under the transaction value method, Artitles7 of theCustoms Valuation Agreement
provide for alternative customs valion methods which may be applicable, but always respecting the
sequential order therein.

5.18 The use of indicative prices as the basis for lev@dgaloremcustoms dutiesi.g., for the
purpose of customs valuation in the sens@rtitle 15.1(a) of theCustoms Valuation Agreemég g
contrary to Articlesl to 6 of theCustoms Valuation Agreementndeed, the reference to indicative
prices (or minimum values) as a valid customs valuation method does not even appear inlArticles
to 6 of the Customs Valu#on Agreementind, thus, their use as an alternativeAtticle 1 of the
Customs Valuation Agreemefthich appears to be the case of the system in place in Colombia), is
inconsistent with th&€ustoms Valuation AgreemenEurthermore, such a customs \aian method
cannot be regarded asemsonable tegirovided for inArticle 7 of theCustoms Valuation Agreement

5.19 Consequently, the European Communities considers that the use of indicative prices as the
basis for levying customs duties is contrary tticdes 1 to 7 of theCustoms Valuation Agreement

5.20 Finally, Article 13 of the Customs Valuation Agreemeatlows for delays in the final
determination of customs values if it is necessary for the customs authority to establish the correct
values. Howeverin those cases, the importer must be able to release the goods by providing
sufficient guarantee to cover the ultimate payment of customs duties for which the goods may be
liable.

5.21 In view of the European Communities, as explained above, Colombia reduirefsill
payment of the duties based on indicative prices to release the goods in the Colombian market, while
a posterioricustoms review proceeding allows for subsequent reimbursement of the duties paid in
excess. Should the importer provide sufficievidence that the actual value of the goods is lower
than the indicative price, the result of such a proceeding is the repayment of the duties paid in excess.
Since the importer in any way cannot seek the release of the goods by providing a guarantee, this
would also be contrary tarticle 13 of theCustoms Valuation Agreement

5.22 In light of the foregoing, while not taking a definite position on the facts of this case, the
European Communities considers that, in the case at hand, the key element to egtaktichthe
measure at issue amounts to a customs valuation method contrary to the provisiowusttimes
Valuation Agreemernis the payment of customs duties and sale tax based on indicative prices as a
condition to have the imports released in the @dlian market. In contrast, if the imports subject to
indicative prices can be released in the Colombian market by providing sufficient guarantee and, then,
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the correct values are promptly liquidated in light of the evidence of actual values provided by the
importer to the competent customs authorities, the payment of customs duties would take place at a
later stage.

(© Indicative Prices andtrticle Ill:2 of the GATT1994

5.23 The European Communities understands that the amount of sales tax levied on imported
proaducts subject to indicative prices is also calculated on the basis of the same indicative prices,
whereas the sales tax for like domestic products is based on actual transaction values.

5.24 In the European Communities' view, a system whereby indicative prieesystematically

used to determine the value of imported products for the purpose of levying sales taxes when the
transaction value is used instead to determine the value of like domestic products for that purpose is,
on its face contrary tdArticle Ill: 2, first sentence, of tteATT1994

5.25 In this respect, in cases where the imported product is based on indicative prices higher than

the transaction value originally declared by the importer, the sales tax levied on those imports is "in
excess ofthoseappled é to the | i ke domestic products" ba
indicative price, in the sense Afticle 111:2, first sentence, of th&ATT1994

5.26 Therefore, in the European Communities' view, in cases where the mesmsute face

(becaus of its structure and design) necessarily results in imported products being subject to internal
taxes in excess of those applied to like domestic proddatile 1ll:2, first sentence, of the
GATT1994is infringed. This is the case when indicativecgs are taken as the basis for levying

sales tax on imported products, whereas lower actual values are considered as the basis for levying the
same tax on like domestic products.

5.27 The same conclusion stands even if there may be cases where the ingidativef the

imports is the same as either the transaction value of those imports or the transaction value of the like
domestic products. In other words, even if theresaraeimports which are not levied in excess of

the sales tax levied on like domespiducts, the structure and design of the measure result in the
violation of Article 111:2, first sentence, of th&€ ATT1994

5.28 The European Communities therefore considers that the use of indicative prices to determine
the value of imported products fdret purpose of levying sales taxes when the transaction value is
used instead to determine the value of like domestic products for that purpmséssiace contrary

to Article IlI:2, first sentence, of th&ATT1994 Therefore, the examination as toetler a measure
violates Article lll:2, first sentence, of théGATT1994 should take into account its design and
structure, which should lead to a discrimination between imported products and (potential) like
domestic products.

2. Restrictions on ports of enty

(a) Restrictions on the number of ports available for imports of textiles from Pakaticde XI
of theGATT1994

5.29 The European Communities understands that imports of textiles from Panama can only be
imported through two ports in Colombia: the airport ogBta and the sea port of Barranquilla. Since
imports of textiles from Panama have to be channelled through these two ports (rather than through
the 11 ports normally available for imports of textiles from other countries), Panama claims that this
measuremounts to a restriction contrary to Artickésand XIII of the GATT1994

5.30 According to Panama, the term "restriction" Amticle XI of the GATT1994 also covers
situations where a measure amounts to a "limiting condition" on the importation of predhmsd
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terms. Panama bases its conclusions on statements made by the pdndla in Quantitative
RestrictionsandIndiai Autos suggesting that the term "restriction” requires identifyingamdition

that has a | i miti ng "drftlieeasd at@andpPanamaciaims thaatheipatsof i t s €
entry restrictions impose a limiting conditione(, there are only two ports of entry available) and

make importation more onerous.

5.31 Colombia, on the other hand, is of the view that "Panama's natation ofArticle XI is

overly broad as it would imply that any measure which imposes a condition on importation is
considered to be a prohibited quantitative import restriction”. In order to argue against Panama's broad
interpretation of the term "rettion” in Article XI, Colombia points out that Panama accepts that the
fact that textile products may be imported through 11 ports only, whereas Colombia has 26 ports of
entry for international trade, does not amount to a "restriction" in the sen&didg XI of the
GATT1994 Through reference to the title and textAaticle Xl as well as the panels mentioned by
Panama, Colombia argues that, in its viéwwticle XI of the GATT1994 only provides for the
elimination ofquantitativerestrictions,i.e., if a measure imposege iureor de factoa limitation on

the amounts of imports that are allowed into a country.

5.32 In this respect, the European Communities observesAttiate X| of the GATT1994 does
not define the term "restrictions". The panelndia i Autossuggested that the types of measures
which can fall under this provision is broad.

5.33 The panel in that case also stressed that, despite this broad scope of the measures falling
within Article X1 of the GATT1994 not any condition placed on impdita is relevant for a measure
to fall under this provision.

5.34 Thus, althoughArticle XI:1 of the GATT1994 has undoubtedly a broad scope, oty
condition on importation is capable of falling under this provision. There muspéeieular kind of
condition, i.e., one which has a limiting effect on importation itself.

5.35 It may appear strange that imports of textiles from Panama must pass through two ports while
imports of the same products from other WTO countries can use other ports as well. However, the
European Communities considers that this is an issue to be considered in the coftdgledfof

the GATT1994and is not relevant to an analysis of the measure uatlete XI of the GATT1994

5.36 Therefore, without entering into the factual detailghe$ case, the European Communities
considers that the term "restriction" Amticle X1 of GATT1994does not refer to "any" condition on
importation, but rather to those havingnaiting effecton importation itself.

(b) Requirement to present an advancelamation to pay customs duties and sales tax for textiles
originating in Panamarticle | of the GATT1994

5.37 The European Communities understands that Panama challenges the requirement to present
an advance declaration (between 15 and 5 days prior torthal @f the goods in Colombia) to pay
customs duties and sales taxes for textiles originating in Panama. If no advance declaration is
submitted on time, importers must pay a special fee to obtain the release of the goods. Minor
discrepancies in the cushs declarationi.g., less than 7% in the weight per square meter or less that
10% in the width of the fabrics) are allowed to be corrected without paying any special fee.
Otherwise, the special fee is also levied in order to import the goods. Panansathbkti this measure
violatesArticle I:1 of theGATT1994

5.38 As the Appellate Body confirmed iBC i Bananas 1] in order to establish a violation of
Article I:1, (i) there must be an advantage, of the type coveredrtigle I, and (i) which is not
accoded unconditionally to all like products of all WTO Members. The object and purpose of
Article I:1 supports this interpretation. That object and purpose is to pramsbiiminationamong
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like products originating in or destined for different countri@$us, Article I:1 of the GATT1994

does not permit balancing more favourable treatment under some procedure against a less favourable
treatment under others. Following this analysis, it should be examined in the case at hand whether
there are advantages the types covered b4rticle I, and whether the advantages are offered to all

like products unconditionally.

5.39 In light of the description given to the measures by Panama and Colombia, the European
Communities considers that the requirement to presergnadvimport declarations as well as the
penalties imposed otherwise in order to have the imports cleared amount to a viol&titolef:1

of theGATT1994

(© Restrictions on the transit regime for textiles from Panamaticle V:2 and V:6 of the
GATT1994

5.40 The European Communities understands that there is disagreement between the parties as to
whether the transit regime applies to textiles from Panama in Colombia. The European Communities
agrees with the interpretations made by Panama of these pravision

5.41 First, Article V:2 of the GATT1994 allows for choosing the "routes most convenient for
international transit". If a measure limits the entry ports for goods in transit to two, such a measure
will restrict the freedom of transit in the senséidicle V:2 of theGATT1994

5.42 Second it follows from Article V:6 of the GATT1994 that Member must apply MFN
treatment. In the case at hand, the contested measure seems to imply that a product in transit in
Panama originating from a third country is subject® ports of entry restrictions when arriving in
Colombia, whereas the same product directly imported (or in transit) from any other Member would
escape from them. Thus, this would be contradrtizle V:6 of theGATT1994

(d) Justification of the ports @ntry restrictions based duticle XX(d) of the GATT1994

5.43 Colombia argues tharticle XX(d) of the GATT1994]justifies the port of entry measure, in
particular because it is necesstrygsecure compliance with Colombia's customs laws and regulations.
In this respect,ite European Communities would like to comment on one specific element of the
justification undeArticle XX(d) of the GATT1994provided by Colombia.

5.44 The European Communities does not dispute the fundamental importance of tackling such
illegal activities. However, the European Communities expresses doubts on the phenomenon of
moneylaundering necessarily falling within the scope of the enforcement of customs laws and
regulations. It would appear to the European Communities that in retatithe phenomenon of
moneylaundering, the relevant laws and regulations the measures might be designed to secure
compliance with are those relating to general law enforcement rather than customs enforcement,
unless money laundering is an illegal activitiminalised or otherwise addressed in the customs laws

of Colombia. Whether this is the case has not been identified by Colombia.

C. GUATEMALA

5.45 Guatemala observes that the relevant provisions invoked by Panama in this case are
Article 128.5e) of Colombia'sCustoms Code andrticle 172.7 ofResolutionNo. 42400f 2000 and

Article 447 of the Tax Statute in connection witticle 128.5e) of DecreeNo. 2685'%°

5.46 In Panama's view, according to these provisions, an importer whose goods have a transaction
value lover than the indicative price must correct the import declaration to reflect the indicative price

1% panama'’s first written submissjgrara.13.
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or a higher amount to obtain the release of the goods from customs. The failure to correct the
transaction value and the failure to reflect the indicativeepfor a higher amount) in the declaration
within a period of fivedays from the presentation of the import declaration, leads to the legal
abandonment of the goods, and their eventual forfeitrBurthermore, Panama claims that the sales

tax on importegroducts is determined on the basis of the indicative price when the transaction value
is below the indicative price. Panama adds that, in contrast, for domestic products, the sales tax is
based on the actual value of the $¥eln this regard, accordintgp Panama, Colombia's use of
indicative prices is inconsistent with Articlés2, 3, 5, 6, 7.2 b), (f), (g) and 13 of tAgreement on
Implementation ofrticle VII of the General Agreement on Tariffs and Trade 18%b known as the
Customs Valuation gxeement(hereinafter the Customs Valuation Agreeméntas well as with

Article IlI:2, first sentence o6ATT1994

5.47 Guatemala understands that the main reasoning of Panama is that Colombia does not accept
the transaction value as the primary mean oémening the customs value of imported goods and

fails to follow the methodologies set out in Articshrough 6 of th€ustoms Valuation Agreement
Moreover, Panama argues that payment of customs duties based on indicative prices is not a
"guarantee” whin the meaning oArticle 13 of theCustoms Valuation AgreemenFinally, Panama

also asserts that the use of indicative prices is inconsistent with the first sentémtelefll:2 of
GATT1994since the calculation of internal taxes based on itigEarices are "in excess" of those
applied, directly or indirectly, to like domestic products, calculated on the basis of the actual sale
price.

5.48 In response, Colombia considers that Panama errs in its allegation that Colombia uses the
indicative pricesas a mechanism to value goods. According to Colombia, the indicative prices are
used "to test the veracity of the declared value in the course of a 'control previo' while the customs
value of the goods are determined using one of the methods Glithemsv/aluation Agreemernnh a

‘control posterior'. In other words, Colombia asserts that the indicative prices are a "control
mechanism" and not a "customs valuation methi&d'Moreover, Colombia equates the payment of
taxes to the guarantee provided forArticle 13 of theCustoms Valuation Agreemeny asserting

that it is in the form of a surety or deposit while the final determination of value is"§oR@mally,
regardingArticle Ill:2 claim, Colombia argues that Colombia's Tax Code does not require that
indicative prices be used as the taxable base for the imported products in question. According to
Colombia, the mere fact that a difference in the taxable base between imported and domestic products
may exist in some cases does not suffice for a violaifofrticle Il to be established. Colombia
considers that Panama failed to demonstrate that this difference necessarily leads to a higher tax
burden on imported products distorting competitive opportunities for such protucts.

5.49 In this respect, Guatemaleckmowledges that Members of the WTO should have the
necessary policy space to address their particular concerns or even, as asserted by Colombia, to
"prevent illicit trade from distorting normal trading relations". However, such policy space must be
framed within WTO Agreements and this is, precisely, the task of the Panel in this case. Guatemala
remains unconvinced with Colombia's characterization of its customs control mechanism, for the
following reasons:

5.50 Firstly, Colombia asserts that indicative pacare not a "customs valuation method" but a
"customs control mechanism” and, therefore that they do not violateCtiseoms Valuation
Agreementules governing customs valuation. In that regard, Colombia argues that:

197 panama's first written submissjgraras49-53.

1% panama's first written submissjgraras54-61.

199 Colombia's first witten submissioppara.12.

10 Colombia's first written submission

1 Colombia's first written submissipparas142-161.
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"Indicative prices are used to detectderinvoicing and customs fraud and are used

as the basis of a deposit paid to secure release of the goods pending a determination
of the actual customs value of the good in question based on the methods set forth in
the Customs Valuation Agreemefit?

5.51 Colombia adds thafrticle 128 of Colombia's Customs Statute deals with the "release”
("levante" in Spanish) of the goods, not with the final "liquidation” of the goods for customs purposes
or the determination of their customs value for such purpd$ttoreover, Colombia asserts that a
proper reading of the relevant provisions in their legal context reveal that the "correction" requirement
is simply a guarantee requirement in the form of a deposit before the release of the goods and does not
impact on the étermination of the customs value. According to Colombia, the word "correction" has
a different meaning iArticle 128.5e) of Colombia's Customs Statute. Also, Colombia is of the view
that thisArticle andArticle 172.7 ofResolutionNo. 4240 of 2000 praide that if an issue or dispute (a
"controversia" in Spanish) arises as a consequence of the fact that the dexlargdlue is below

the indicative price as established by DIAN, the goods will be released if the importer corrects its
import declaratin to reflect indicative prices and provisionally posts a deposit on the basis of those
indicative prices™

5.52 If Guatemala understands correctly, Colombia is arguing with regard to indicative prices the
following:

(a) Firstly, that the indicative prices are aohtrol mechanism" and not a "customs
valuation method**®

(b) Secondly, that the "correction" of the declaration is a guarantee requirement, in the
form of deposit, and does not affect the determination of the customs-¥alue.

(© Thirdly, that the custom valuatiatcurs in a "control posterior”, after the payment of
the "guarantee" and the release of the gdtds.

5.53 While Guatemala does not intend to interpret Colombia's legislation, Guatemala considers
that Article 128.5e) of Colombia's Customs Statute, read in cogjion with Articlesl, 112, 234,

252, 254, 514, 515, 548, 551, 554 and 555 of the same Statute, among others, may give another
characterization of the distinction made by Colombia with regard to "control previo" and "control
posterior".

5.54 Article 1 of Colanbia's Customs Statute provides for some definitions. Two of them are
important to mention here:

"PROCESO DE IMPORTACION: Es aquel que se inicia con el aviso de llegada del
medio de transportefinaliza con la autorizacion del levante de la mercanciayijp

el pago de los tributos y sancionesiando haya lugar a ello. Igualmente finaliza con

el vencimiento de los términos establecidos en este Decreto para que se autorice su
levante.

LIQUIDACION OFICIAL: Es el acto mediante el cual la autoridad aduaner
determina el valor a pagar e impone las sanciones a que hubiere lugar, cuando en el
proceso de importaciéa en desarrollo de programas de fiscalizasérdetecte que

12 Colombia's first written submissippara.74.

113 Colombia's first written submissippara.75.

114 Colombia's first written submissippara.100.

15 Colombia's first written submissipparas67-77.
118 Colombia's first written submissipparas97-130.
117 Colombia's first written submissipparas.78-96.
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la liguidacion de la Declaracién no se ajusta a las exigencias legales aduaheras
liquidacion oficial también puede efectuarse para determinar un menor valor a pagar
en los casos establecidos en este Decreto.”

5.55 The definition of "proceso de importacién” is usedAirticle 112 of Colombia's Customs
Statute which provides that:

"Sin perjuido de lo previsto en el articulo 101 de este Decreto, la mercancia de
procedencia extranjera permanecehdrante el proceso de su importaciéan
depésitos habilitados para el efecto."

5.56 According to the last cited Article, read in conjunction with the a&dim of "PROCESO DE
IMPORTACION?", it is clear that the payment of duties and the "release" of the goods finalize the
importation process. In this regard, Guatemala does not see how these provisions could be reconciled
with Colombia's argument that thesea "control posterior" during which thactual customs value

for the |1ollérpose of assessing the duties will be deterthiriethe importation process has already
finished.

5.57 Guatemala neither sees what would be the difference between "correcdidtitlie 128.5¢e)
of Colombia's Customs Statute and the "Declaraciéon de Correccion" mentioned in other relevant
provisions inArticle 128.

5.58 Article 234 of Colombia's Customs Statute provides in its relevant part the following:

"DECLARACION DE CORRECCION: La Dectacion de Importaciorse podra
corregir voluntariamentesélo para subsanar los siguientes errores: subpartida
arancelaria, tarifas, tasa de cambio, sanciones, operacion aritmética, modalidad,
tratamientos preferencialeglor f.0.b, fletes, seguros, otsogastos, ajusteswalor

en aduanay solo procederd dentro del término previsto en el articulo 131 del
presente decreto.

€ La Decl ar aci provocatepor Gautoridad adianengprocedera,

como consecuencia de los resultados de una inspecdifsanera, o cuando se
notifiqgue requerimiento especial aduanero de correccion o de revision del valor, en
cuyo caso, la base para corregir sera la determinada oficialmente por la autoridad
aduanera, o a solicitud del declarante o del importador, cuandetseda corregir
errores en el diligenciamiento de la Declaracién de Importacién, diferentes a los
contemplados en el inciso primero del presente articulo, en cuyo caso, deberda mediar
autorizacion previa por parte de la autoridad aduanera.

No procedera Déaracion de Correccién cuando la autoridad aduanera hubiere
formulado liquidacion oficial de correccién o de revisiéon del valor."

5.59 According to this provision, Guatemala considers that the provocation by the customs
authorities to submit a "Declaracion der€cciéon" is one of the cases provided foAiticle 128.5¢e)

of the Customs Statute. If that is not the case, Guatemala also has difficulties in reconcile
Articles 128.5e) and 234 of Colombia's Customs Statute.

5.60 Regarding the alleged payment of the gméee undeArticle 128.5e), Guatemala observes
thatArticle 252 of Colombia's Custom Statute provides for "valores provisionales" meaning, the cases
where the custom value may be provisionally declared. Looking at this provision, Guatemala does not
see eflected, as one of these cases, theadled "control previo" alleged by Colombia.

18 Colombia's first written submissippara.55.
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5.61 Moreover Article 254 states the following:

"Cuando exista controversia respecto al valor en aduana declarado y/o los
documentos que lo justifican, o cuando no sea mosibteterminacién del valor al
momento de la importacidén, se podra otorgar el levante de las mercancias, previa
constitucion de garantia, en los términos del Articulo 13 del Acuerdo y articulo 128°
numeral 5 de este Decreto y conforme a las condicionesdalidades que sefiale la
autoridad aduanera.”

5.62 Although it seems that the reference made in this provisidmtice 128.5 would permit the
interpretation advanced by Colombia, a further readingrotle 128.5 allows to see that, unlike the
rest of theprovisos in this particular provision, paragraph €) requires the "payment" of custom duties
instead of constituting "garantia bancaria o de compafiia de seguros".

5.63 Finally, Guatemala considers that thecatled "control posterior" alleged by Colombia is, i

fact, a set of legal proceedings provided for in Colombia's legislatioreview administrative
resolutions, instead of being part of a "customs valuation method". As a matter of fact and at least on
its face, the custom valuation method provided foAiticles 237 to 259 of Colombia's Customs
Statute seems to be different from the proceedings established in AsfidleS15, 548, 551, 554
and555.

5.64 The Articlesjust mentioned establish a proceeding for the devolution or compensation when
an amount omoney has begpaid in excess.

5.65 Consequently, for the reasons expressed before, Guatemala sees difficulties in considering
that thepaymentof customs duties may be considered as a guarantee and that "control posterior", as
described by Colombia, is the ment when the customs authorities determine the value of the goods.

5.66 To the contrary, Guatemala considers, at least on its face, that Colombia, whatever

characterization it may give to this issue, in fact is requesting the payment of customs duties on a
minimum amount equal to the indicative prices and allowing, if the interested so it wish, the challenge

of the decision through administrative proceedings.

5.67 For this particular reason, Guatemala would concur with Panama in the sense that Colombia's
use of indcative prices is inconsistent with Articlés 2, 3, 5, 6, 7.2(b), (), (g) and 13 of tBestoms
Valuation Agreemensince Colombia does not accept the transaction value as the primary mean for
determining the customs value of imported goods and, coanty that Colombia fails to follow the
methodologies set out in Articl@through 6 of th&€€Customs Valuation Agreementloreover, in the

light of what has been expressed before, it is diffifaltGuatemaldo accept that the payment of
custom dutiesgven providing legal administrative means to request the devolution of the duties paid
in excess, could be considered as "guarantee" within the meaniAgidé 13 of the Customs
Valuation Agreement

D. HONDURAS

5.68 Honduras is grateful for the opportunity attend this meeting of the third parties with the
parties and the Members of the Panel.

5.69 Honduras is not taking position on the substance of this matter. Our decision to participate
was motivated by our systemic interest in the matter, bearing in minthihatas the first time that a
panel would be making an interpretation of the Agreement on Implementatiniaé VIl of the
General Agreement on Tariffs and Trade 1984gtoms Valuation AgreemgntWe are also highly
interested in the outcome of $htase as regards the interpretatioduicle V of the GATT, which
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deals with the subject of the freedom of transit, and the possible relationship with the negotiations to
conclude a trade facilitation agreement.

E. SEPARATE CUSTOMSTERRITORY OFTAIWAN , PENGHU, KINMEN AND MATSU
1. Introduction

5.70 The Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu ("Chinese Taipei")
appreciates th opportunity to present its viewas a third party. Chinese Taipei will, in this
submission, address some issues géllénterpretation, in particular those relating to ftgreement

on Implementation oArticle VIl of the General Agreement on Tariffs and Trade 10%2ustoms
Valuation Agreemehy, the General Agreement on Tariffs and Trade 1998ATT1994'), and the
Understanding on Rules and Procedures Governing the Settlement of i'Epsits").

2. Claims relating to the indicative prices used by Colombia

5.71 Panama in this dispute asserted that the indicative prices at issue ("Indicative Prices") were
employed to determi customs values and that the payment based on the calculation of the Indicative
Prices was final in character. By contrast, Colombia stated in its defence that the Indicative Prices
simply acted as an administrative mechanism allowed uAderle 13 of the Customs Valuation

Agreementnd that the payment based thereon was provisional. In view of the conflicting assertions
of the role of the Indicative Prices, Chinese Taipei would encourage both Panama and Colombia to
produce further evidence in orderdemonstrate the exact nature of the Indicative Prices at issue.

5.72 Moreover, should the Panel find that the Indicative Prices were only a control mechanism and
were not for determining customs values, Chinese Taipei would maintain that Colombia was in any
case not allowed to establish the Indicative Prices in an arbitrary manner that was inconsistent with
Article 13 of theCustoms Valuation Agreement

5.73 Panama in its submission explained at great length that Colombia's establishment of the
Indicative Prices wa inconsistent with th€ustoms Valuation Agreemerih particular Articlesl
through 7 thereof. In this regard, Chinese Taipei is inclined to find that Colombia's Indicative Prices
were not established in conformity with the methodologies set out inleéstic2, 3, 5 and 6 of the
Customs Valuation Agreemerithe only possibility left to justify the employment of the Indicative
Prices was for them to be categorized as the methodology providedAntidkr 7 of the Customs
Valuation Agreement

5.74 However, vere Colombia allowed to invokérticle 7 to establish the Indicative Prices,
Chinese Taipei observed that Colombia not only may have failed to first demonstrate that customs
values cannot be determined under Artidethrough 6, but also may have misudaticle 7 by
violating the positive condition iArticle 7.1 and negative conditions Aurticle 7.2.

3. Colombia's measures restricting ports of entry for certain Panama products cannot be
justified under the GATT 1994

5.75 It was not disputed that Colombia erettresolutions restricting the import of certain textiles
from Panama into Colombia unless they were made through Bogota and Barranquilla. These
restrictions not only created significant transaction costs to textile imports from Panama, but also
brought abut unavailability of delivery in "real time" which would certainly discourage customers
who are not located near the two designated ports from purchasing these products.

5.76 All these facts indicated that Colombia's restrictions on ports of entry madepbetdtion of
certain Panama textiles much more onerous than if these restrictions had not existed, and therefore
were inconsistent with ArticleXl:1 and XlIlI:1 of theGATT1994
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5.77 Colombia tried to emplorticle XX(d) of the GATT1994in order to justifyits restrictions

on ports of entry. In this respect, Chinese Taipei suggestshtha®anel shouldirst examinethe
factorsincludingthe importance of the interests protected bgéhestrictions their trade impact and
their contribution to the realizen of the end pursued. The Panel should also consider whether a
WTO-consistent alternative measun@s reasonably available to secure compliance waths or
regulations thatverenot themselves inconsistent with some provisions of¥A& T1994approprate

to the level of enforcement pursued by @obia.

5.78 However, ®&en if the Panel finglthat these restrictions wepovisionally consistent with
Article XX(d), these restrictions undoubtedly could not be justified uddacle XX due to a clear
inconsisency between these restrictions and the chapedurticfe XX which prohibits a measure
from being applied in a manner that would constitute arbitrary or unjustifiable discrimination.

5.79 Colombia in this case adopted resolutions restricting ports of enfyyfancertain products
from Panama. It follows that discrimination was resulted from the application of these resolutions.

5.80 Colombia argued that these restrictions were taken as part of a series of measures for the
purposes of combating undiewvoicing, smuggling, moneyaundering and other illicit activities. In
consideration of the relationship between Colombia's comprehensive purposes of these restrictions
and the manner in which Colombia implemented them, Chinese Taipei would add that any
discriminatbn caused by these restrictions was random. Consequently, the discrimination resulting
from these restrictions could be constituted as arbitrary in the sense of the chajiatectX.

5.81 On the issue of whether the discrimination caused by Colombiafictieas at issue was
unjustifiable, Chinese Taipei notes the abaowentioned objectives could not be reached by
introducing these restrictions alone. It is difficult to understand how the discrimination caused by
Colombia's restrictions might be viewesl @@mplying with the chapeau Afticle XX when they do

not relate to the pursuit of Colombia's declared objectives. Chinese Taipei therefore submits that
Colombia's restrictions at issue constituted unjustifiable discrimination in the sense of the diapeau
Article XX.

4, Members should resolve disputes in good faith

5.82 In view of Articles3.7 and 3.10 of the DSU, Chinese Taipei submits that the WTO dispute
settlement mechanism prefers a mutually agreed solution to litigation. In addition, a Member
intending b reach a settlement with another Member in a proceeding shall conduct consultation or
negotiation in "good faith." Following the application of the gdaith principle, Chinese Taipei is of

the view that any Member party to an agreed settlement sh&dirpeall terms and conditions
contained in that settlement irbana fidemanner

5.83 This case lodged by Panama against Colombia was a particular case. It was the second time
that Panama had filed a WTO case against Colombia, and on measures almost idé¢htsalin the
previous proceeding. However, the previous proceeding ended shortly after its initiation on the ground
that Panama and Colombia had arrived at a mutually agreed settlement.

5.84 Viewed from the perspective éfrticles2 and 26of the Vienna Cowention on the Law of
Treaties("VCLT"), this mutually agreed settlement is an international agreement concluded between
Panama and Colombia and shall be construed as an treaty that must be performed by both Parties in
good faith. Without new facts contyato the circumstances, the failure of either party to enforce it is

not only inconsistent with the principles of "positive solution to a dispute" and "good faith" provided

in Articles3.7 and 3.10 of the DSU, but also have violated the party's obligatiber the VCLT and

the customary international law embodied in its relevant provisions.
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5.85 Chinese Taipei is aware that Panama and Colombia provided opposite scenarios with respect
to the enforcement of the abementioned settlement. For the benefit of Penel, it is Chinese
Taipeis suggestion that both Colombia and Panama should produce more convincing evidence
demonstrating new facts in support of their arguments, rather than merely maintaining the set of facts
currently put forward.

F. UNITED STATES

5.86 It is a pleasure to appear before you today to present the views of the United States
concerning certain issues in this dispute. We would like to make a few brief points on Panama's
claims related to Colombia's use of indicative prices and the proper leg@dr@tation of certain
provisions of theAgreement on Implementation Afticle VII of the General Agreement on Tariffs

and Trade 1994the "Customs Valuation Agreemé&nt We recognize that many of the issues in this
dispute are factual in nature, andrfrahe outset we would like to emphasize that the United States
takes no position as to whether Colombia has or has not complied with its obligations under the
Customs Valuation Agreement

5.87 This dispute raises an important issue concerning the proper &@pplicd the Customs
Valuation Agreement The provisions of the Agreement addressed by Panama have not previously
been analsed by a WTO dispute settlement panel nor by the Appellate Body, and the issue of
indicative prices has not been a subject of alpamé&ppellate Body report.

5.88 Reports of widespread use by WTO Members of indicative prices (or database prices) in
connection with customs valuation are troubling and a source of serious concern. Reliance on
indicative prices or database prices as a dubstifor following the customs valuation process
prescribed by th€ustoms Valuation Agreemastinconsistent with the Agreement.

5.89 The United States welcomes the general agreement of Panama and Colombia in this dispute
on the legal interpretation of tlgustoms Valuation Agreemenin particular, Panama and Colombia

both note that "[tlhe primary basis for customs value under this Agreeménginisaction value' as
defined inArticle 1."* Article 1 of the Agreement provides that "[t]he customs valuemgforted

goods shall be the transaction value, that is the price actually paid or payable when sold for export to
the country of importation" except under certain specified conditions. Where customs value cannot
be determined undékrticle 1, Articles2 through 7 of theCustoms Valuation Agreemesstablish a
hierarchical process for determining customs value on the basis of alternative means, including the
transaction value of identical or similar goods (Artideand 3), the unit price of identical onslar

goods sold in the country of importatiofwr{icle 5), a computed priceiticle 6), or other "reasonable
means" Article 7).

5.90 Using an indicative price to determine customs value is not permitted under Alticles
through 6 of theCustoms ValuationAgreement Each of these articles prescribes a specific
methodology for determining customs value that excludes the possibility of using indicative prices.
Only where customs value cannot be determined under Arlidlesough 6 may customs value be
detemined, underArticle 7, "using reasonable means consistent with the principles and general
provisions of [theCustoms Valuation Agreemémind of Article VII of GATT1994and on the basis

of data available in the country of importatidA."

5.91 Article 7 goeson to prohibit certain practices, for example, the use of minimum customs
values Article 7.2(f)) and the use of arbitrary or fictitious valudsticle 7.2(g)). If an indicative

119 Customs Valuation AgreemenGeneral Introductory Commentayypara.l (first sentence)
Panama’siffst written submissiorpara.90, Colombia's first written submissippara.69.

120 5ee, e.g.Customs Valuation Agreemef@eneral Introductory Commentaryaras 2-4.

121 customs Valuatio AgreementArticle 7.1.
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price is used to determine customs value, and it is impossible for impatéeat customs at any value
lower than the indicative price, this would constitute a minimum value inconsistent with
Article 7.2(f). If an indicative price is based on data insufficient to determine customs value under
Articles 2 through 6 of theCustomsValuation Agreementthis would strongly suggest that the
indicative price is arbitrary or fictitious, which would be inconsistent itiicle 7.2(g).

5.92 While it is not necessary for the Panel to determine in this dispute the precise scope of what
would bepermissible undeArticle 7 of theCustoms Valuation Agreemein any event, the United

States recalls that Colombia appears to agree with Panama that, as a general legal matter, substituting
an indicative price for declared value to determine custonisevevould be inconsistent with

Articles 1 through 7 of th€ustoms Valuation Agreeméft

5.93 In this dispute, Panama and Colombia differ primarily on the nature and extent of Colombia's
use of indicative prices, with Panama alleging that Colombia uses imdigaices to determine
customs value and Colombia responding that it does not use indicative prices for that purpose. This is
a factual matter on which the United States does not take a position. The United States looks forward
to the Panel's examinati@f these factual questions and to the Panel's report.

5.94 Mr. Chairman, | wanted to add one thought briefly on an issue relataditte 6.2 of the

DSU. As | understood a comment by the EC in its thady oral statement, the EC explained that it
would be sufficient to satisfyArticle 6.2 of the DSU to say in a panel request that a measure is
challenged "as such" and "as applied”, without any further reference to those applications of the
measure on which findings are sought. A preliminary reactianldvoe that the United States does

not agree with the approach set out by the EC

5.95 Specifically, it is not clear that measures that are applications of another measure would
themselves, if not identified in the panel request at all, be measures withinrteks Rarms of
reference and therefore susceptible to findings and possible recommendationértioldet9.1 of

the DSU by the Panel. We therefore invite the Panel to consider this issue further.

VI. INTERIM REVIEW

6.1 On 4 April 2009, the Panel issued its hine Report to the parties. On 18 April 2009, both
parties submitted written requests for the review of precise aspects of the Interim Report. The parties
submitted written comments on the other party's comments on 25 April 2009. Neither party requested
an interim review meeting.

6.2 In accordance with Article 18.of the DSU, this section of the Panel's Report sets out the
Panel's response to the arguments made at the interim review stage, wherever the Panel felt that
explanatios werenecessary. The Par®hs also modified certain aspects of its Report in light of the
parties' comments wherevierconsideredappropriate Finally, the Panel has made a limited number

of editorial corrections to the Interim Report for the purposes of clarity and accurafgreriRes to
sections, paragraph numbers and footnotes in this Section VI relate to the Interim Report. Where
appropriate, references to paragraphs and footnotes to the Final Report are included.

A PANAMA 'S COMMENTS ON THENTERIM REPORT
1. Descriptive part
6.3 Regarding paragraph 2.5 of the Interim Report, Panama requests the Panel to include

additional statements by the United States Drug Enforcement Agency describing the Black Market
Peso Exchange operations to more fully reflect its arguments. The Panel rotiseddPanel's

122 seeColombia'sfirst written submissiorparas 68-74.
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description within this section is adequate and thus declines to do so. In addition, the Panel notes that
Panama had a previous opportunity to request changes to the Descriptive Part of the report.

6.4 Regarding footnote 14 of the Interim RepoPanama requests the Panel to delete text
discussing findings by th@olombian Unidad de Informacion y Andlisis Financi€¢thAF) regarding
participants in contraband activities. The Palwes not consider this deletion appropriate.

2. Panama's claims uner the Customs Valuation Agreement

6.5 Regarding paragraph 7.9 of the Interim Report, Panama ssgeplstcingin the second line
"to the best of its ability” with "as well as the legislation and regulatory framework giving effect to the
indicative prices."The Panel does not consider this changeapiate.

6.6 Regarding paragraph 7.10 of the Interim Report, Panama suggests adding the following
sentence: "In particular, Panama refer§hailandi H-Beamghat clarified the fundamental issue in

a claim of pr@udice is whether the defendant party was made aware of the claims presented by the
complainant party sufficient to allow it to defend itself’. Panama also suggests adding a footnote to
include the relevant reference. The Panel does not consider thigedygpropriate.

6.7 Regarding paragraph 7.88 of the Interim Report, Panama suggests At the beginning of the
paragraph, add "Panama argued that without any textual basis in Article 128.5 e), Colombia equates
the notion of a payment with that of a guarantedemosit." Panama further suggests to insettieat

end of this sentence a footnote with the text: "Panama's second written submission, pafée43."
Panel does not consider these changes appropriate.

6.8 Regarding paragraph 7.128 of the Interim Report, Parm@quests the Panel to replace "there

is a review mechanism in which Colombian customs authorities determine a customs value" with
"there is a review mechanism in which Colombian customs authorities determine a revised customs
value". Colombia howeveejects characterization of the review mechanism as a revision. The Panel
declines to make the requested changes as it considers the statement adequate.

3. Panama's claim under Article 111:2 of the GATT 1994

6.9 Panamahascommengd on thePanek decision not tanake findingsunder Article I1l:2on

the grounds thaits finding that the use of indicative prices to determine the customs value is a
prohibited methodhas a direct impact on the Article:Rlclaim. Without a specific ruling by the
Panel that indicate prices may not be used to determine the taxable base for textile, apparel and
footwear productsiPanama considers thiatwould be possible for Colombia to amend its legislation

to allow indicative prices to be used to determine the taxable basecfopmducts. Panama notes
that the Panel has already consideasgliendathat both tests establishing a violation of Article Ill:2,

first sentence, have been met. THEnama requestise Panel to consider completing its analypsis
makinga finding tha the use of indicative prices, rather than the transaction value, as the basis for
assessing the sales tax results in the imposition of tax in excess of that levied on like domestic
productsviolatesArticle II:2, first sentence.

6.10 In responseColombiaconsiderst inappropriatefor the Panel to make the requested findings
given that Panan® challenge was limited to the particular provisionsDafcreeNo. 2685 and
ResolutionNo. 4240. In Colombias view, Panama concernat this late stageith the aplication of
Article 459 of the Tax Codéalls outside ofthe Panel's mandateTaking issuewith the Panéd
decision to apply judicial economy inappropriate since Panama did obéllenge this provision of
Colombias Tax Code. Colombia furtheonsicersthatPanama argument relating to implementation
is speculative in nature and fails to recognize the-esttblished principle that it is for each Member
to decide the most appropriate way to bring its measure into conformity witelévantAgreenent.
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If Panama considers that Colombia has failed to bring its measure into conf@oidybia argues
that Panama musequest an implementation Panel to examine the matter.

6.11 Havingconsidered the commentslofth parties,iie Panel declind3anama'’s regpstto make
findings under Articlelll:2. As explained in the Interim Repofparagraph 7.169)the Panel's
findings pertaining to the WThconsistency "as such" of the legal provisions imposing the use of
indicative prices provide a positive solutianthe dispute and thuke Panel considers it unnecessary
to continue its analysis and make specific findings on the consistency "as séatitlef128.5¢e) of
DecreeNo. 2685andArticle 172.7 ofResolutionNo. 4240with Article 111:2 of the GATT1994 As
noted Panamalid not challeng Article 459 of the Tax Code or any other tax provisiout instead
referred to therovisionsas relevant context for the interpretation of the indicative prices provisions.
In line with the concerns expressed Bylombia, the Panel considers thataving foundthat
indicative prices are a prohibited method of customs valuadudfitionalfindings underArticle I11:2
would be tantamount to rulingn future contingencies.

4, Panama's claimunder Article XI:1 of the GATT 194

6.12 Regarding paragraph 7.210 of the Interim Report, Panama suggests adlénbeinning of

the paragraph: "Panama notes that in GATT and WTO jurisprudence, panels have interpreted Article
XI:I as a comprehensive ban of all types of limitations on thgortation of products, other than
duties, taxes and other charges". Panama further requests the Panelttihadohd of the paragraph:
"Panama considers that Colombia's argument that Article Xl is limited to quantitative restrictions does
not find anysupport in GATT/WTO jurisprudence. There have been several cases in which panels
have found a neguantitative restriction to be a violation of Article X1." The Panel does not consider
these changes appropriate.

6.13 Regarding paragraph280 of the Interim Rport Panama commented that the Panel may
wish to cite more fully to Panama's detailed arguments that were set out in Panama's second written
submission, pagraphs113126 and Panama's second oral statementggias30-34. The Panel
considers that Pema's argumentatiois sufficiently reflected in its report and thus declines to
consider Panama's suggestion.

6.14 Regarding paragraph 7.250 of the Interim Report, Panama suggests replacing in the last
sentence, ih response to Colombia's allegation that Paaia challenge is necessardg factoin

nature" with "if the Panel were to consider otherwise". The Panel does not consider this change
appropriate.

6.15 Regarding paragraph 7.252 of the Interim Report, Panama suggests adding at the beginning of
the paragrap, "Panama considers that Colombia's referencargentinai Hides and Leathers

misplaced. In that case, the EC challenged the measure at issue on a de facto basis whereas Panama is
challenging the measure on the basis of the text of the |a&viné Pankdoes not consider these

changes appropriate.

5. Colombia's defence under Article XX(d) of theGATT 1994

6.16 Regardinghe Panel'é\rticle XX(d) analysisPanamaequest the Panel to modify itBnding
that Colombia hasnet its burden tadentify the laws andegulations with which its ports of entry
measure seeks to ensure compliance, narbegreeNo. 2685 including Article 41 and Article 87
and ResolutionNo. 4240 (pargraph 7.524 of the Interim Repgrt In Panama's viewa careful
reading of Colombia’'s sponse to questioNo. 145 from the Panel revesihat Colombia did not
initially refer to Article 87 asonstitutinglegislationfor which the ports of entry measure seeks to
ensure compliancePanamaconsiders thaColombia merely referred to this preionas an example
of a law that sets forth a customs obligation. Therefore, Panama submits that Colonfhiled&s
discharge its burdeto identify the laws and regulationdn light of this view,Panamaequestshe



WT/DS366R
Page64

Panelto refrain from makingpogtive findings on the question of whether Colombia has properly
identified the laws and regulations, basteadassumearguendothat Colombia has done so ander
to proceed with its analysis under Article XX(d).

6.17 Panamaadditionally notes in the sectioof the Interim Report on whether the laws or
regulations are not themselves WAr@onsistent, the Panel states "the Appellate Body has stressed
that a responding Member's law will be treated as Wed@sistent until proven otherwise" (pgraph

7.537. While acknowledging theorrechess of the statemefanama arguesig applicable only in

those cases where a complaining party claims that a responding party's measures are WTO
inconsistent. Panama considers thdtet burden of proof is on the complaigiparty asserting the
inconsistency to introduce evidence to substantiate that assertion. Thdisptitesreferred to in
footnote 852, in particulat)ST Carbon Steelrefer to the type of evidence a complaining party must
adduce in order to prove igssertion that a responding party's measure is inconsisteanama'’s

view, it is not possible to apply this reasonimgthe Appellate Body in a situation involving an
affirmative defence, such as Article XX(d). When a responding party invokescaptiex, it bears

the burden of proof to demonstrate that theslamregulatios it seeks to secure compliance with are

not themselves GAT-Inconsistent. It cannot seek to benefit from a presumption of consistency in
this regard. As the Appellate Bodtated inindiai Wool Shirts and Blouses " Art i cl e XX ¢é
the nature of an affirmative defence. It is only reasonable that the burden of establishireg suc
defence should rest on the party asserting it." (para. 16).

6.18 In this casePanama arguafia Colombia has not met itsurden of proofis the respondent

to present grima faciecase that its laws and regulations are not themselves inconsistent with the
GATT. Onceagain,Panama requests the Panel to assargaendothat Colombia has done so in

order to proceed with its analysis of whether the ports of entry measure is "necessary" to secure
compliance with Colombia's customs laws and regulations

6.19 Colombiasubmitsthat Panamais re-arguing the same points it made in the course of the
proceedings sed onidenticalarguments that were rejected by the Pa@dlombia contends thét

is well established that the purpose of the interim review stage is not for partieargueetheir
case'®® Colombia therefore requests that the Panel decline to thakequested changes to its report
in respect of its findings.

6.20 The Panel considers it has already adequately addressasistte of whether Colombia
properly identified the relevant laws and regulations for which compliaasssought, and whether
these &ws and regulations are themselves \WadDsistent. In particular, the Panel referred to a
statement byhe Appellate Body explained IdS71 Shrimp (Thailand}Yhat a panel is free to use the
various arguments made and provisions cited by the partieseén tordssess objectively which laws
and regulations were relevant to the defendant's detéhdes explained in pagraphs7.5167.521

of the Interim Reportthe Panel is of the view that Colombia identified laws and regulations,
including Article 41 and Article 87 of DecreeNo. 2685 and ResolutionNo. 4240, which together set
forth rules on the designation of ports for importation and clearance of gadihe requirement to
present an import decktion and pay duties and feeswith respect to whethethe laws and
regulations identified by Colombia are themselves \AED@sistent, the Panel explained in paaphs
7.5297.532 of the Interim Repothatit does not consider that Panama has chalkktigee whole of
Colombia's right to enforce its customs $aand obligations contained iDecreeNo. 2685 or

123 Colombia refers to the Panel Repalapani DRAMS (Korea)para. 6.2: "In addressing Korea's
comments, we note that Korea has sought targee many of the points thatmade during its submissions.
This is not necessarily the purpose of the interim review mechanism set forth at Article 15.D&thdn
particular, we do not consider that Article 15.2 of &U requires us to provide a defence of our findings at th
Interim Review stage".

124 panama refers to footnote 844 of the Interim Report, citing Appellate Body ReirtShrimp
(Thailand) para.302.
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ResolutionNo. 4240. Nor does the Panel consider the specific provisions referred to by Colombia to
be WTGinconsistent. Accordingly, the Panel declines to modify its findings under Article XX(d) of
the GATT 1994 which would not affect the Panel's overall conclusimgardingArticle XX(d) in

any case.

6.21 Regarding footnote 8360f the Interim Report Panama requests the Panel to include
arguments pertaining to the inclusion of Colombia's reference to @ARitd of itsCodigo Penal

when addressing Colombiaidentification of laws and regulations for which the ports of entry
measure seeks to secure compliance. Colombia requests the Panel to reject Panama's proposed text.
The Panel declines to make changasting that footnote 836 serves to provide background to the
Panel's question 145 to the parties. The Panel did not consider Article 319 of Col@dbigts

Penalas a relevant law or regulation for purposes of its Article XX(d) analysis.

6.22 Regarding fothote 868 of the Interim Report, Panama suggests deleting the sentence "For
instance, a UIAF study claims that 89 firms incorporated in the Colon Free Zone were identified by
Colombian intelligence as regularly participants in the purchase of goods withalmand US
dollars." The Panel does not consider this change appropriate.

6. Miscellaneous

6.23 In addition to the substantive comments presented above, Pasféared a number of
typographicaland stylisticsuggestionsfurther requesing the Paneto make conbrming changes to

the Spanish version of the interim report. The Panel l@sranodatecind commented oRanama’s
suggestions where appropriatParallel ©langes to the translation into Spanish of the Panel Report
havesimilarly been introduced.

A. COLOMBIA'S COMMENTS ON THENTERIM REPORT
1. Descriptive part

6.24 Regarding paragrapb.4 of the Interim ReportColombia requests the Panel to refer to the
"failed cooperation” under the Customs Cooperation Protocolt@ietaracterie the measures at
issue as "similain nature” to earlier enacted measure$ie Panel considers that the wording of the
paragraph accurately reflects the facts as presented to it but has nevertheless amendedfthe text
paragrapl®.4 of the Final Reporto take theColombia'scomments into account.

2. Panama's clains under the Customs Valuation Agreement

6.25 Regarding paragrapfi.63 of the Interim Report Colombia disagrees with the following
characterization of Panafmmaargument by the Panel: "In Panama's view, Cblanhas failed to
demonstrate that customs valuation takes place during the 'control posteéstuigio’' de valdr' In
Colombias view, Panama argued that customs valuation takes folatiee first time at the time of

the release of the goods subjéatindicative prices. Panama however agrees with the Panel's
characterizatiorof its argument and correctly refers Colomhiaparagraphs 181 of its £cond
written submission to that effect. The Patetlineso amend the wording in paragraplé3.

6.26 Regarding paragraph.71of the Interim ReportColombia considers that the last sentence of
this paragraph does not clearly state why Colombia considers the GATTsREielTobaccoruling

to be relevant and requests the Panel to replace this sentdoeény paragraph 42 of Colombsa
second written submigs. The Panel has amended the text of paragraphof the Final Report
accordingly
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6.27 Regardimg paragrapty.76 of the Interim Repor€olombia has requested the Paehdd the
text of paragraph 3 dArticle 172 ofResolutionNo.4240. The Panel has done sgaragraply.76
of its Final Report.

6.28 Regarding footnote 270 of the Interim Report, Colombia requestBahel to complete its
quae of Article 128.5 e) oDecreeNo. 2685 The Panel has accordingly completed the text of the
corresponding footnot274in the Final Report.

6.29 Regarding paragraph.91 of the Interim ReportColombia requests that the Paeld the
word "textual' before"context as the arguents that Colombia presented are all based on the text of
Colombian law as such. Colombia further reqgeids# Panel to replace some of the language in that
paragraph for some additional text. Afterafal consideration, the Panéhs added the word
"textual" to qualify the word "contextin paragraph7.91 of the Final Reportas requested by
Colombia. The Pamhghowever declines to further amend the text of paragrapbesinconsiders that

the existing text does reflect Colombia's argumedequately.

6.30 Regarding paragraph113 of the Interim Repqr€olombiarequests the Panel to replace the
term "determinativé in the first sentence dhat paragraptwith "significant. The Panel has made
the suggested change in paragradi3of the Final Report.

3. Panama's claim under Article 11l:2 of the GATT 1994

6.31 Regarding paragraph.196 of the Interim Repqgr€Colombia requests the Panel to delete the
second part athatparagraph as, in its view, it reaches a conclusion which is not in any way based on
an argument presented by Panama. For Colombia, the Panel would be making Panama's case by
addressing the issue of the greater tax burden on importeds gesulting from the additional
financial cost that the importer must incur in the interval between the collection of sales tax based on
the indicative priceand the reimbursement of the taxes paid in excess during thénpastation

control. On thisissue the Panel disagrees with Colombim paragraph7.196 the Panelhas
explairedits conclusion in paragraph195 that Colombia taxes imported praxs in excess of the

like domestic products each time that the factual conditions set out in gdrddgt@5 are met,
regardless of the amount of the difference between the declared and indicative priciss
conclusion isnot affected by the fact that the importer may obtain a reimbursetuginy the
so-called postimportation procesf the taxes gd in excessf that which would have been paid
abset the use of indicative pricesThe Panel does not considehasmadethe case for Panama but
rathetr has beerconscientiousn considering whether the existence of the {dwgtortation process

would affect such a conclusion.

6.32 Also in respect oparagraph7.196 of the Interim RepgrColombiaobjects to thePanel's
characterization of the peshportation controlprocessas occuring as many aswo years or more
following entry of the goods. Colombietes thait hasalsopresented evidence of a case in which
postimportation controterminatedonly threemonthsafter entry Panama considers that Colombia
objection is baselessin Panama's viewhe Panel merely stated that thesgimportation ontrol
process thay take more than two yedrgéunderliring added). For Panamathe fact that in one case
that process was shorter does not undermine the validity dPathels appreciation of the timing
evidenced in other cases of powportation contrb The Panel agrees with the views expressed by
Panama in this respect and thus declines to make the change requested by Colombia.

4, Panama's claim under Article XI:1 of the GATT 1994

6.33 Colombia argues that paragrap!210 of the Interim Repodoes not reflet the paragraphs

cited in the relevant citations. Panama notes that footnote should refer to paragr2hefl8
Panama's second oral statement. The Panel has corrected the typographical error in the footnote of
paragraply.210of the Final Reporto accurately reflect Panama's argument.
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6.34 Regarding paragrapi.212 of the Interim RepqriColombia requests the Panel to cite to
paragraph 10 of its second written submission in summarizing its arguments as presented in
paragraphO of its second written submissiang he Panetonsiders that Colombia's arguments are
accurately reflected and declines to modify the.té}te Panel notes additionaliigat Colombia has
provided its own summary of arguments in the Descriptive part.

6.35 Regading paragraplr.217 of the Interim RepqrColombia considers that the Panel has not
accurately reflected its argument thlanama does not metbie burden of proofunder Article XI:1
because it does not refer to any alleged low levels of imports loe twausal link between the specific
measure challenged and such low level of expoRanama considers the paragraph to accurately
reflect Colombi& views. The Panel has clarifitite language in paragra@gt17of its FinalReport

and corrected its reference to Colombia's first written submission, paragrajb 88kectthe parties'
arguments.

6.36 Regarding paragraph.258 of the Interim RepqgrColombia argues that it is not aware of
arguments by Panama that additional casising from the imposition of the ports of entry measure
create disincentives and uncertainty in connection with importation to various markets in Colombia.
Panama has referred to paragraphsI@&® of its first written submission, and paragrap82 134 of

its second written submission. The Panel has updated its citations accordingly.

5. Panama's claim under Article I:1 of theGATT 1994

6.37 Regarding paragraph&.2957.296 of the Interim RepqgriColombia requests the Panel to
clarify its position regarding Pama's claim under Article I:1 as concerns the ports of entry measure.

In addition to other changes to language, Colombia asks the Panel to include the language, "Colombia
submits that the way Panama developed its claim under Article I:1 in respectaofvdreed import
declaration aspect of the ports measures, implies that the claim of violation of Article I:1 by the
restriction of the number of ports of entry was not part of Panama's requeshe Panel considers

the paragraph and citations in thpiesent form reflect Colombia's argument as originally stated in its
submissions, and therefore declines to modify the text.

6. Panama's claim under Article V:6 of theGATT 1994

6.38 Regarding paragrapits314 and 7.318 of the Interim RepdEoblombia requesthé Panel to
use the phrase "arriving from" in place of "imports from otherisigfor the sake of consistency.
The Panel has modifigtielanguagen paragraphg.314and7.3180f the Final Reportonsistently.

6.39 Regarding paragraph451 of the Interim Repqr€olombia requests the Panel to clattifie
language summarizing its arguments related to Article \lee Panel hasorrected a typographical
error by addingdo not"in paragraptr.451of the Final Report

7. Colombia's defence under Article XX(d) of theGATT 1994

6.40 Regarding paragraph488 of the Interim RepgrColombia requests the Panel reflect the full
extent of its arguments as how the ports of entry measaremakes a material contributidaa the
prevention of smugglingnd underinvoicing not simply throughspecialization of customs officials.
The Panel has corrected a typographical enrparagraply.488of the Final Reporto reflect that the
measures contribute in more ways tharstoictly allowing for specialization of customs officials.

6.41 Regarding paragrapi.500 of the Interim Report Colombia argues that it presented a
common defece to allaspects of the ports of entry measure due to the fact that Panama challenged
aspects of the measure as one single measure. Colombia cites to Paetpreatsfor establishment,

p. 2 in support of its argument. Thus, Colombia requests the Panel to deama challenge as a
"common challenge”. Panama argues that it has made separate and distinct claims in its submissions,
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which Colombia should have rebutted separately. In light of the language ireghest for
establishment, which refers to impoitat "exclusively through the two designated ports”, the fact
that the requirement "does not apply to goods arriving in Colombia directly from third countries", and
reference to the requirement to present and import declaration "in advance of [the gdwdkiha
Colombia", the Panel does not agree with Colombia's position. Additionally, the Panel notes that
Panama made separate claims under various GATT provisions with respect to the ports of entry
measure. The Panel accordingly declines Colombialgestq

6.42 Regarding paragraph.556 and footnote 89@f the Interim ReportColombia requests the
Panelto modify the text to more accurately reflect the data available in the exhibits. Colombia
contends that the basis for this paragraph (Colombia's firtemwsubmission, pagaaph194) was

not presented "as clear as could be". In addition, Colombia requests the Panel to delete footnote 890
in its entirety, stating that terminology used in different exhibits submitted to the waseiot

prepared for thesWTO proceedings but for other purposes and, thnay havelead to confusion.

Based on Colombia's argument as presented in its first submission, and the presentation of data in the
relevant exhibits, including Exhibit COL5, the Panel concludes therens basis for the changes
proposed by Colombia. The Pattetreforedeclines to make any changes.

6.43 Regarding paragraph.568 and footnote 913®f the Interim ReportColombia requests the
Panel to cite to paragraph 232 of its second written submissiorEdnibit COL-18, instead of the
original citations. The Panel acknowledges this citation error and has made the correct ichanges
paragraply.568andfootnote939 of the Final Repu.

6.44 Colombia requests the Panel to modify language appearing in pardgsdfiof the Interim
Reportto reflect that Colombia did not suggest that implicit price was the "primary way" of
measuring effectiveness, but instead served as a "good intlicdt@ffectiveness. In light of
paragraph 235 of Colombia's second written submission, the Panel has made minor modifications to
paragraply.5770of the Final Report to reflect Colombia's position.

6.45 Regarding paragraph.602 ofthe Interim ReportColombiaargues that the Panel has not
accurately reflected its arguments in relation to the choice of ports in the peringen the
imposition of the first and second ports of entry measures. Colombia submits that it referred to the
general positive aspects of the modern state of the ports chosen, and the ports' significance in terms of
trade in general in 2006 and 2007. Colombia thus requests the Panel to remove the language that data
"bluntly contradict[s] Colombia's proposition"The Panel notes thats reference to Colombia's
"proposition” referred to Colombia's broad argument that the ports of entry measure has not had a
significant negative impact on legitimate trade opposed to its own specific arguments regarding the
time period between implementation of two separate measures. In making its findings, the Panel
considers it is not limited to the parties' arguments, but may reach its findings in light of the evidence
presented by both parties. The Panel has reflectedB@s proposition that the ports of entry
measure has not hadsinificant negative impact on legitimate tradithin paragraptv.602of the

Final Report.
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VII. FINDINGS

A PRELIMINARY ISSUES

1. Colombia'srequest for apreliminary ruling
(@) Background

7.1 In its first written submissidf”, Colombia requested the Panel to issue a preliminary ruling
regarding the scope of its mandatetbea grounds that Panama'squest for establishment failed to

meet the criteria set forth iArticle 6.2 of theDSU. Colombia asked the Panel to "exclude such
claims that are not set forth in a sufficiently clear manner imgfeest for establishment" and/or "for

which no consultations were held". Further to paragraph 11 of the Working Procedures, the Panel
acorded Panama &nday deadline to respond to Colombia's request and informed the parties that
they would be heard on this issue at the first substantive meeting. Having heard the parties, the Panel
decided to withhold ruling on matters until issuancehefinterim Report.

7.2 Colombiahas raised two issues relating to the scope of the Panel's mandate in relation to the
claims concerning the use of indicative prices. The first issue regards the scope of the statutory and
regulatory provisionghallenged byranama. With respect to the second issue, Colombia alleges that
Panama has not sufficiently identified specific cases of applicafithe challenged provisionsthe

context of its "as applied" claimsPanama contests Colombia's allegations as wehesiming of
Colombia's request®

(b) Main arguments of the parties
(@ Timing of the preliminary ruling request

7.3 Panamaas requested the Panel to dismiss Colombia's request for a preliminary rulreg on
grounds that it had not been submitted in a timely marime at the earliest possible opporturlfty.
Supporting this statement, Panama refers to the Appellate Body's findilsiirFSC where the
Appellate Body stated that:

"The ... principle of good faith requires that the responding Members seasondbly an
promptly bring claimed procedural deficiencies to the attention of the complaining
Member, and to the DSB or the Panel, so that corrections, if needed, can be made to
resolve disputes. The procedural rules of WTO dispute settlement are designed to
promde, not the development of litigation techniques, but simply the fair, prompt and
effective resolution of trade dispute$®

7.4 According to Panamaheé Appellate Body's jurisprudence leaves no doubt that a party must
communicate its objections at the eati@pportunity and certainly before filing its first written
submissionif it is in a position to do so. In its view, Colombia's concerns relate exclusively to the
wordingof Panama request for establishment ratherritta any discrepancy between teguestfor
establishmenand Panama's first written submission. Panama thus considers that Calania
need to waiuntil filing its first written submission to submit its request for a preliminary ruling.

7.5 As Panama notes, paragraph 11 of thisePaWorking Procedures provides that "[a] party
shall submit any request for a preliminary ruling not later than its first submission to the Panel". For

12 Colombia's first written submission, paras-26

126 panama’s submission on the Request for a Prelimindiygry Colombia, paras.-8.

127 panama’s submission on the Request for a Preliminary Ruling by Colombia, para. 8.
128 Appellate Body Report)Si FSG para.166.
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Panama, this deadline is the outer tiingt under which a party may submit a request for a
preliminary ruling. According to Panama, this deadline applies in situations where a respondent
raises objections based on a discrepancy between the complainant's first written submission and the
terms of reference set out in trexjuest for establishmetff. Since Colombia's objection is based on
grounds that were known prior to the filing of its first submission, Panama contends that Colombia
should have submitted its request for a preliminary ruling at the earliest possible opportunity, i.e.
sometime before fitig its first written submission. In support of its view, Panama refers to the
Appellate Body Report o@anadai Wheat Exports and Grain Imports which the Appellate Body
explained that the timeliness of an objection raised uAdeale 6.2 must be exained in the light of

the particular circumstances of the grounds for the objettion.

7.6 Colombiacontests Panama's objection to the timing of its request for a preliminary ruling,
citing to WTO jurisprudence that preliminary issues should be addressedptjyonbut not
necessarily "as soon as possible”. Colombia indicates that a request for a preliminary ruling should
not be used as a litigation tactic to delay panel proceetthgdloreover, Colombia disputes
Panama's interpretation of the Appellate Bsedyndings inCanadai Wheat Exports and Grain
Imports According to Colombia, the Appellate Body clearly established that it is up to each panel to
decide whether a request for preliminary ruling was submitted in a timely manner, especially
considering he fact that panels set their own timetabldn this respect, Colombia notes that the
Panel had decided that requests for preliminary rulings should be submitted at the latest, at the first
written submission. Colombia points out that its request wesepted within that timgame*?

(i) Scope of the measures

7.7 Regarding the scope of the measur@jlombia claims that Panama'sequest for
establishment fails to identify the specific measures at issue, asgiest refers to indicative prices
establishedrad applied in accordance with framework legislation such as Colombia's Customs Statute
(DecreeNo. 2685 of 1999, in particular, Titles V and VResolutionNo. 4240and Colombia's Tax

Code (Decredlo. 624 of 1989), which, together, cover hundrefl pagesand of which their
relationship with indicative prices is not obvious. Colombia rstyug¢hat the Panel limiits
examination to Resolutions No. 07509, No. 07510, No. 07511, No. 07512, No. 07513, and No. 07530
of 26 June 2007 of the DIAMrticle 1285 €) of Colombia's Customs Statute afdicle 172.7 of
ResolutionNo. 4240 of 2000Article 115 of Colombia's Customs Statute and Artidég and 459 of
Colombia's Tax Code. Colombia claims that only these provisions are identified with the level of
clarity required byArticle 6.2 of theDSU.**®

7.8 Moreover, Colombia contends that Panama has failed to identify any specific legal provision
that it considers to be in violation éiticle 111:2, and did notprovide for any specific application of

this alleged diierence in tax baséd! According to Colombia, there seems to be a "clear disconnect"
between the various measures that are being challendeahiaynan its Article 111:2 claim.**®

7.9 Contrary to Colombia's allegatioriBanamaargues that it has clearly ideigd the measure at

issue "to the best of its ability®® Panama submits that itsquest for establishmentakes clear that

the measure at issue is the use of "indicative prices", which "apply to specific goods from all countries
except those with which @ombia has signed free trade agreements” for the purpose of determining
the value of those goods to be used as the basis for levying (a) import duties and (b) sales tax.

129 panama’s submission on the Request for a Preliminary Ruling by Colombia.para.
130 AppellateBody ReportCanadai Wheat Export and Grain Impottpara.206.

131 Colombia'dirst oral statement, para. 14

132 Colombia's first oral statement, pat#.

133 Colombia's first written submission, paB.

134 Colombia's first written submission, padat0.

135 Colombia's first written submission, pafatl.

136 panama’s submission on the Request for a Preliminary Ruling by Colombid, Jpara.
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Panama submits that it identified the regulatory scheme used by the DIAN to bstablisechanism

of indicative prices to the best of its ability, including Resolutions Nos. 07509, 07510, 07511, 07512,
07513, and 07530. Thus, Panama argues that it identified not just the measure at issue, but also the
legislative and regulatory framewogiving effect to the indicative prices. Panama notes that under
Article 6.2, it is required simply to "identify" the measure at issue, not to explain in detail its
operatior>’ In this respect, Panama recalls that it has specified its intention Ttmlénwithin the

measure at issue any other related act, amendments, or extensions, or any related practices".
According to Panama, this language has been found to provide a sufficient basis to include additional
unlisted acts in a panel's terms of refeeeri®

7.10 In any case, Panama considers that even if the request were to be considered "insufficient on
its face", Colombia has failed to demonstrate that it has suffered a "prejudice” as a result of this
allegedly unsound formulation of the claifis.Panamairaws the Panel's attention to the fact that, as
evidenced by its extensive written submission, Colombia appears to have been able to identify the
precise measure at issue and, thus, Colombia’s ability to defend itself was not cidftailed.

(iii) Type of claims'as such" and/or "as applied"

7.11 Colombiaargues that, while Panamaésjuest for establishment refers to the legal provisions

at issue, it does not refer to one single specific application of indicative prices to subject imports at
issue. Colombia thus sulisithat Panama's case in respect of the use of indicative prices should be
limited to an "as such" challenge of Colombia's laws and regulations.

7.12 Panamaontests Colombia's allegations and argues that it is not required to list any individual
importation n its request for establishment. Panama submits that, since it has challenged the
application of the system of indicative prices to all subject imports, it is not necessary to identify
individual transaction" Moreover, Panama disputes Colombia's irmegiion of the concepts of

"as applied and 'as such In a view that Panama considers is supported by the practice of WTO
Members* a complainant is not required to ligarticular imports subject to a measure when
presenting an "as applied" challert.

(© Consideation by the Panel
0] General considerations

7.13 While theDSU does not expressly envision preliminary rulings by panels, it has become a
occurrencen the past few years. The Appellate Body basimented that panel working procedures
should allow fo the possibility of requests for preliminary ruliny$ Paragrapil1 of this Panel's
Working Procedures has therefore been included to address such a possibility. This paragraph reads
as follows:

"A party shall submit any request for preliminary rulingt dater than its first
submission to the Panel. If the complaining party requests such a ruling, the
respondent shall submit its response to the request in its first submission. If the

137 panama’s submission on the Request for a Preliminary Ruling by Colombia, pakas. 10

138 panama refers to the Appellatedy Report inChile i Price Band Systenpara.l35 Panama's
submission on the Request for a Preliminary Ruling by Colombia, paras. 13 and 17.

139 panama refers to the Appellate Body Repoittimilandi H-Beamsandthe Panel Report oBC i
Bed Linen.

140 parama’s submission on the Request for a Preliminary Ruling by Colombia, pa2s. 18

141 panama’s submission on the Request for a Preliminary Ruling by Colombi&2ara.

142 panama refers to the Appellate Body RepoE@i Computer Equipment

143 panama’s suhission on the Request for a Preliminary Ruling by Colombia, para®7? 2Bd 29.

144 Appellate Body ReporEC1 Bananas Il) para.144.
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respondent requests such a ruling, the complaining party shalltsténgisponse to

the request prior to the first substantive meeting of the Panel, at a time to be
determined by the Panel in light of the request. Exceptions to this procedure will be
granted upon a showing of good cause."

7.14 The Panel notes that there 3 @stablished jurisprudence nor is there any established practice
on whether panels need to rule on the scope of their mandate on a preliminary basis, i.e. before the
issuance of its Interim Report to the parties. Numerous panels have reserved ruliatintingoy

issues until issuing a FinReport:* Accordingly, the Panel conclusiéhat it may exercise its own
discretiononto how to proceed in addressing Colombia's preliminary ruling request, while taking into
consideration the due process rights e parties. Having heard the parties' views on Colombia's
request for a preliminary ruling, the Panel thus decided not to rule on a preliminary basis and withhold
ruling on matters until issuance of the Interim Repdss. the Appellate Body ruledhiUST Carbon
Steel,"in considering the sufficiency of a panel request, submissions and statements made during the
course of the panel proceedings, in particular the first written submission of the complaining party,
may be consulted in order to confirm the mieg of the words used in the panel request and as part

of the assessment of whether the ability of the respondefefend itself was prejudicétf'**’ The

Panel therefore considered tlihe scope of Panama'squest for establishmeobuld be clarified
through appropriate questioning during and further to the first substantive meeting.

7.15 Having withheld issuing a preliminary ruling, the Panel will now consider Panama's objection
pertaining to the admissibility of Colombia's preliminary ruling request wudés alleged late
submission. If the Panel decides to dismiss Panama's objection, the Panel will then address the
substance of Colombia's request.

(i) Timing of the preliminary ruling request

7.16 The Panel will first consider whether Colombia's request fareéiminary ruling was raised

in a timely manner. The Panel notes that paragraph 11 of the Panel's Working Procedures, which is
reproduced in paragraphl3 above specifically provides for a deadline for preliminary ruling
requests: A party shall submit any request for preliminary ruling later thanits first submission to

the Panel(emphasis added). As noted by Colombdaticle 12 of the DSU allows panels to
determine their working procedures and timetaldle. be precise the Appellate Body stated uhder

Article 12 of the DSU, it is the panel that sets the timetable for the panel proceedings and, therefore, it
is the panel that is in the best position to determine whether, under the particular circumstances of
eath case, an objection is raised in a timely manf&rAs indicated abovehe Appellate Body has
further recommended panels to foresee the possibility of requests for preliminary rulings in their
working procedure® The Panel has done so by way of inahgdparagraph 11 in its Working
Procedures. ThPanel is also of the view thatherethe Panel has specified a given deadimis

Working Proceduresthat deadline should prevaillhe wording of paragraph 11 is clear: the request

for a preliminary rling has to beiled not later thanthe first written submission. This could be
interpreted as meaning that such a request can be filed beforettar titne of the first written
submission The Panel considers th@blombia has abided by that deadliimece Colombia's request

for a preliminary ruling was submitted to the Panel as pats fifst written submissiofr”

145 See, for examplePanel ReportCanadai Aircraft, para.9.15 Panel Reportjndia i Autos
para.7.7, Panel Report=Ci Bananas ll] Panel ReportEC1 Computer Equipnré.

14% (footnote origina) See, for example, Appellate Body Repdtoreai Dairy, para.127, Appellate
Body Report,Thailandi H-Beamspara.95.

147 pAppellate Body Report)Si Carbon Steelpara.127.

148 Appellate Body Report)Si Wheat Exports and Grain Imporisara.206.

149 Appellate Body ReporECi Bananas Il) para.144. See para7.13

150 Colombia's first written submission, pp-18.
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7.17 The Panel is not persuaded by Panama's argutoedismiss Colombia's requekir a
preliminary rulingon the basis th&olombia's conceass relate exclusively to theordingof Panama

Request for the establishment of a panel rather than to any discrepancy between that Request and
Panama'’s first written submission. Since Colombia's concerns are exclusively related to the text of the
Requet, Panama argues that no need existed for Colombia to wait until the filing of its first written
submission to submit its request. The Panel acknowledgeshth#@pipellate Bodyhasruled that
"[w]lhen a Member wishes to raise an objection in disputéemetht proceedings, it is always
incumbent on that Member to do so promptly. A Member that fails to raise its objections in a timely
manner, notwithstanding one or more opportunities to do so, may be deemed to have waived its right
to have a panel consideuch objections®™ The Panel does not consider this to be the case with
Colombia's request.

7.18 As a general rule, the Appellate Body has granted panels broad discretion to conduct Panel
proceedings as appropriate, subject to the following considerafipriee Panel must respect the
wording of theDSUunless the parties mutually agree to derogate from it and (ii) the Panel must fully
take into account the due process rights of the parties. Panama was given the opportunity to present
its response in wting before the first substantive meeting and was also given the opportunity to
comment on Colombia's request at the first substantive meeting. In the Panel's view, it has not
impaired Panama's due process rights or its right to a defence. The Pati@reflire address the
substance of Colombia's request.

(iii) Adequag toArticle 6.2 requirements

7.19 The Panel will now consider Colombia's objections pertaining to the adequacy of Panama's
request for establishment to the requirementsntitle 6.2 of theDSU. According to Colombia,
Panama'sequest for establishmeffdils to identify the specific measure at issuetivo respects

First, Colombiaargues that Panama's broad reference to "framework legislation" is not sufficiently
precise, as the legislation cogehundreds of pages andvdde range of legal provisionehose
relationship with indicative prices is not always clear. Second, Colombia contends that Panama has
failed to identifyany individual applicatiors of the challenged provisiorte imports arriing from
Panama According to Colombia, this specific applicationagfrovisionconstitutesa legally distinct
measure, whicimustbe identifiedseparatelyn the context of Panama's "as applied" cl&im.

7.20 The Panel understands, as argued by Pan@nthat Colombia's concerns appear to relate
exclusively to thewording of Panama request for establishment rather than to any discrepancy
between that Request and Panama's first written submission.

7.21 Article 6.2 reads as follows:

"The request for the establishmieof a panel shall be made in writing. It shall
indicate whether consultations were heéttbntify the specific measures at issual

provide abrief summaryof the legal basis of the complaint sufficient to present the
problem clearly In case the apjghnt requests the establishment of a panel with
other than standard terms of reference, the written request shall include the proposed
text of special terms of reference." (emphasis added)

7.22 Therefore,Article 6.2 providesinter alia that arequest for estdishment must identify the
specificmeasures at issue and provide a brief summary of the legal basis of the cosuffigiettto
present the problem clearly. ST Carbon Steelthe Appellate Body summasdd its previous
jurisprudence on the requiments of Article 6.2 and noted the importance of the two distinct

151 Appellate Body Reportylexicoi Corn Syrup Article 21.5i US), para.50.
152 Colombia's first written submission, paras-38%
133 panama’s submission on the Request for a Preliminary Ruling by Colombid& para.
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requirements, namely, identification of the specific measures at issue, and the inclusion of a brief
summary of the claims. Referring @uatemalai Cement T the Appellate Body concludetthat

both requirements "together ... comprise the 'matter referred to the DSB', which forms the basis for a
panel's terms of reference undeticle 7.1 of the DSU".

7.23 The Panel recalls thath iEC i Bananas ll] the Appellate Bodyexplained whya panel
request must be "sufficiently precise"first, it often forms the basis for the terms of reference of the
panel pursuant térticle 7 of the DSU; and, second, it informs the defending party and the third
parties of the legal basis of the complaifit."In USi Carbon Steelthe Appellate Body reiterated
that the underlying requirements Aiticle 6.2 are first, to define the scope of a dispute, and second,
to "serve thedue processbjective of notifying the parties and third parties of the nature of a
comphinant's case-®

Identification of the specific measures at issue concerning the use of indicative prices

7.24 Colombia arguesinter alia that Panama'sequest for establishment fails to identify the
specific measures at issue as requiredriicle 6.2 of theDSU, in respect of the use of indicative

prices by Colombia's customs authiest According toPanamaits request for establishmentakes

clear that the measure at issue is the use of "indicative prices", which "apply to specific goods from all
countries except those with which Colombia has signed free trade agreements" for the purpose of
det?Serining the value of those goods to be used as the basis for levying (a) import duties and (b) sales
tax:

7.25 The Appellate Body has found that the degree of spetiffitaequired in identifying the
measure at issue must be assessed on dygasse basiS® Whether the specific measure at issue
has been sufficiently identified in threquestfor establishmenwill depend upon the ability of the
respondent to defentself given the description of the measure in the Redtrest.

7.26 Panama contends that it has not just identified the measures at issue, but also the legislative
and regulatory framework giving effect to the indicative prices. Specifically, Panama cited to
Reslution No. Nos. 07509, 07510, 07511, 07512, 07513 and 07530 and noted additionally that some
provisions of the resolutions and decrees listed irrgaest for establishment are more pertinent to

the operation of indicative prices than others. Subseiguénresponse to a question from the Panel,
Panamaexplained thait is challenging the specific provisions Afticle 128.5e) of DecreeNo. 2685

and Article 172.7 of ResolutionNo. 4240 as well as the operation of the import regime related to
indicative prices, which has been listed inriggjuest for establishment as:

(a) ResolutionsNo. 07509, No. 07510, No. 07511, No. 07512, No. 07513, and No.
07530 of 26 June of the DIAN,

(b) frameworklegislation such as ColombtsaCustoms Statut®gecreeNo. 2685 of 1999
in particular, Titles V and V1),

(c)  ResolutionNo. 4240 of 2000 and ColombsaTax Code@ecreeNo. 624 of 1989§%

154 Appellate Body ReportGuatemalaé Cement, paras69-76.

155 AppellateBody ReportECT Bananas Il) para.142.

156 Appellate Body Report)Si Carbon Steelpara.126.

15" panama’s submission on the Request for a Preliminary Ruling by Colombia, pekas. 10
18 Appellate Body Report)Si Carbon Steelpara.127.

159 Appellate Bog Report,ECi Computer Equipmenpara.70.

%0 panama’s response to Panel question No. 3.
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7.27 Inresponse to a followp question from the Panel, Panama further clarified that:

"Panama is seeking a finding by the Panel on the indensig of Article 128.5e) of
DecreeNo. 2685 Article 172.7 of ResolutionNo. 4240 and the specific resolutions,

as amended or modified, establishing indicative prices that were listed in paragraph
29 of Panama'’s first written submission. Panama sealing that those measures

are, as such, inconsistent with Articles2, 3, 5, 6, 7(b), (f) and (g) of the CVA, as
well as withArticle 111:2 and, in the alternativeArticle 111:4 of GATT 1994"16!

7.28 Panamalsodisputes Colombia's argument that it has nenidied with sufficient clarity the
measure in disput@ith respect to its claim undéuticle Ill:2 and Ill:4 of GATT1994 It notesthat

its request for establishment reféo "indicative prices established and applied in accordance with ...
Colombias Tax Code", particularly trticle 459 of the Tax Code, as the basis for the establishment
of the tax base for imported goods, andAuicle 447 of the Tax Code, as the basis for the
establishment of the tax base for domestic gdfdsPanama argues thitis the application of
Article 459 of the Tax Code in connection with the relevant provisions governing the determination of
customs value for subject products that results in less favourable treatment being accorded to
imported product$®® Panamaspecfically says that iis challenging Article 496 of the Tax Code in
connection withArticle 128.5e) of DecreeNo. 2685 and Article 172.7 of ResolutionNo. 4240'.*%*

The Panel notes, however, that in response to a later question by the Panel quotedaphyagag
above Panama does not mentiéticle 496 of the Tax Code as a measure it is challengaguch

but ratherArticle 128.5e) of DecreeNo. 2685 and Article 172.7 of ResolutionNo. 4240 as being
inconsisteninter alia with Article 111:2 (and 11I:4 in the alternative) of th@ ATT1994

7.29 Panama notes that baffolombiaand the third partiesave been able to identify the measure
at issueand toput forward arguments with respect to Panama's cfdinfinally, Panama contends
that, een if therequestfor establishmentvere to be considered "insufficiean its face", Colombia
has failed to demonstrasay"prejudice"arisingas a result of this allegedly unsound claffn

7.30 As the request for the establistemt defines and limits the scope of the dispute and thereby
the extent of a panel's jurisdictioiie Panel will begin with Panamaégjuest for establishment as its
starting point®” A panelmay review the dispute only in the light of the prowiss citedin the
Request. Therefore, the Paaéfrms of reference in ithdisputeare limited to the specific measures
and legal claims raised BBanama in document WT/DS366

7.31 The relevant portion of Panama's Request reads as follows:

"Colombia establishes dcative prices to determine the value of products for the
purpose of levying customs duties and internal taxes. These prices apply to specific
goods from all countries except those with which Colombia has signed free trade
agreements. These prices astablished and applied in accordance with Resolutions
No. 07509, No. 07510, No. 07511, No. 07512, No. 07513, and No. 07530 of 26 June
2007 of the Directorate of Taxes and National Customs ("DIAN"), as well as
framework legislation such as Colombia's Cust@tatute (Decreldo. 2685 of 1999,

in particular, Titles V and VI)ResolutionNo. 4240 of 2000 and Colombia's Tax
Code (Decre®lo. 624 of 1989).

81 panama's response to Panel question No. 91.

182 panama’s second written submission, pg2a.

183 panama's response to Panel question No. 6.

%4 panama’s response to Plagpgestion No. 6, Panama's second written submission, §&ra.

1% panama's second written submission, pa@&80.

186 panama’s submission on the Request for a Preliminary Ruling by Colombia, para.19.

167 Appellate Body ReportECi Bananas ] para.142, Appellate Body ReporBrazil i Desiccated
Coconut p. 21.
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Colombia requires that importers @drtaingoods pay customs duties and other duties
or charges and taxesaged on the indicative prices)stead of onthe valuation
methods set out idrticle VII of the GATT 1994 and the Agreement on Customs
Valuation. Panama is challenging the indicative prineasure®n an'as suchand

‘as applietbasis.

Under Article 128.5e)of Colombias Customs Statute and Article 172.7 of
ResolutionNo. 4240 of 2000an importer declaring &0.b. value that is below the
indicative price can obtain the release of merchandise only if it corrects its import
declaration to reflect inditi@e prices and pays customs duties, other duties or
charges and relevant taxes on the basis of those indicative prgtisle 115 of
Colombia'sCustomsStatute further provides thdtdan importerfails to obtain release

of the merchandise within theistody period, the merchandiskallbe considered as
legaly abandord andwill eventuallybecomethe property of the Staté.

7.32 Within the cited text, Panama appears to challenge Ré&smuNo. 07509, No. 07510,
No.07511, No. 07512 and No. 07513 of thedotorate of Taxes and National Customs ("DIAN"), as
well as framework legislation such as Colombia's Customs Statute (Déxr2685 of 1999, in
particular, Titles V and VI)ResolutionNo. 4240 of 2000 and Colombia's Tax Code (Dediee 624

of 1989). And, in particular,Article 1285¢e) of Colombia's Customs Statute afdicle 172.7 of
ResolutionNo. 4240 of 2000. The Panel notes that in its responses to the questions by the Panel,
Panama clarified that: (a) it wa®t seeking a separate ruling Article 115 of DecreeNo. 2685 of

1999, but referred to it in iteequest for establishment andfitst written submissiono demonstrate

the adverse consequences faced by an importer that failed to "correct" the import declaration and pay
the customs duts and sales tax as requiredAicle 128.5e)'®% (b) it was not seeking a ruling on
ResolutionNo. 07530 of 26 June 2007, which refers to products subject to "reference prices" and not
to "indicative prices®® and (c)it was challenging the provisionsgrning the determination of the

tax base for imported goods, i.@rticle 459 of the Tax Code applied in conjunction with
Article 128.5e) of DecreeNo. 2685andArticle 172.7 ofResolutionNo. 424Q *™

7.33 The Appellate Body has ruled that panels can usednies' submissions to interpret the
terms of thaequest for establishmeHt In its first written submission, Panama refers to a number of
provisions within those legal instruments. The Panel has thus sought to further clarify the scope of
the measureat issue by way of questions to the parties.

7.34 Panama's arguments and the corresponding Colombian caugienents are mainly
focussed orArticle 1285 e) of DecreeNo. 2685andArticle 172.7 ofResolutionNo.424Q Panama

also refers tahe operation ofhe import regime related to indicative prices this context, Panama
refers to the specific Resolutions in the context of the entire framework legislation, that give effect to
indicative price% and specificallyResolutions No. 07509, No. 07510, Na¥511, No. 07512, No.
07513, and No. 07530 of 26 June of the Directorate of Taxes and National Customs "J'DIAN
Colombias Customs Statute (Decrbe.2685 of 1999, in particular, Titles V and VI),
ResolutionNo. 4240 of 2000 and Colomb$aTax CodelecreeNo. 624 of 19895

7.35 A review of Colombia's first and further submissions shows @mddmbia has been able to
identify Article 128.5e) of DecreeNo. 2685 Article 172.7 ofResolutionNo. 4240and the series of
resolutions establishing and amending dative prices aghe relevant measurs for the claims

1% panama's response to Panel question No. 4.

%9 panama's response to Panel question No. 5.

1% panama's response to Panel question No. 6.

1 Appellate Body ReportUS i Carbon Steelpara.127, Appelate Body ReportThailand i
H-Beamspara.95.

172 panama’s response to Panel questiorBNo.
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concerning its indicative prices regi@ Since these provisions were identified by Panama in its
request for establishméfit those provisionsorm part of the "measure" at issu&he Panel notes

that Colombia'sability to defend itself does not appear to have been impaired by Panama's definition
of the measures at isst/é.

7.36 The Panel therefore finds that Panamaguest for establishment complies with the
requirements ofArticle 6.2 of theDSU as faras the definition of the measures at issue regulating
Colombia's use of indicative prices is concerned. The Panel thus establishies thaasure relevant
to Panama'sclaims under theCustoms Valuation Agreemennd Article lll of the GATT1994
comprisa: Article 128.5e) of DecreeNo. 2685 and Article 172.7 ofResolutionNo. 4240as well as
ResolutionNo. 7510 of 26 June 2007, as modified RgsolutionNo. 11412 of 28 September 2007,
ResolutionNo. 7511 of 26 June 2007ResolutionNo.7509 of 26 June 2O, as modified by
ResolutionNo. 11414 of 28 September 200RgesolutionNo. 7512 of 26 June 2007, as modified by
ResolutionNo. 11415 andResolutionNo. 7513 of 26 June 2007. The issue of whether a number of
these resolutions which have been enacted #fiee establishment of this Panel are part of our
mandate will be dealt with iSectionVIl.A.2(a) below

7.37 The Panel further declines to make findings on the W¢o@sistency ofArticle 459 of the
Tax Code. Tk Panel has taken such a decision on the basis of the text of Parequa& for
establishment and its response to quedtion91 of the Panel, where Panama indicated that it is not
challenging the WT&onsistency ofrticle 459 of the Tax Codas suchbut rather referred to the
provision as context to establishing the WirOonsistency ofArticle 128.5¢) of DecreeNo. 2685

and Article 172.7 of ResolutionNo. 4240 with Article lll:2 (and Ill:4 in the alternative) of the
GATT1994

Panama's claimss aplied’

7.38 Colombia has additionally requested the Panel to reject Panama's "as applied" claims due to a
failure by Panama to identify individual cases of application of the indicative prices measure at issue.

7.39 In its request for establishment, Panama inditateat it is challenging those measures
relating to the use of indicative prices both "as such" and "as applied". Hence, Panama is challenging
the WTOcompatibility of the legal instruments themselves as well as the application of the various
legal instruments cited in itsequest.

7.40 Colombia argues that the application of the challenged provisions in particular situations with
respect to particular imported products is a distinct measure that needs to be identified with clarity in
the context of an "as ppied" claim. While Panama'sequest for establishment refers to the legal
provisions at issueColombia argues that iloes not refer tany single specific application of
indicative prices/® As a result Colombiaargueshat Panama's case must be leditoits "as such”
challengeto Colombia's laws and regulatiotisat establish the indicative prices regitfle

13 Colombia's first written submission, pa&¥, Colombia's first oral statement, paka, Colombia's
second written submission, pafd.

7 \WT/DS366/6 p. 1.

175 pppellate Body Reportoreai Dairy, para.127. Appellate Body ReporfThailandi H-Beams
para.88; Appellate Body ReporECi Bananas Il| para.142.

17° Colombia's first written submission, pag8.

17 Colombia notes that the request for establishmeferred to yet another legal basis by challenging
Articles447 and 459 of the Tax Code. WT/DS366/62p. See pardldl of Colombia's first written
submission.
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7.41 Panama has clarified that it is challenging the general and systemic application of indicative
prices and not individual customs determinatithsPanama argues that the distinction between an

"as applied" and an "as such" challenge does not relate to the identification of the measures at issue,
but to the nature of the complainant's legal clai@snerally, it argues, an "as such" challengergef

to a complainant's view that the identified meadurgpically a legislative act is per seWTO-
inconsistent, in that every application of the measure would necessarily beind@r3istent.
According to Panama, such a challenge involves legal amabfassues that do not arise with respect

to an "as applied" challenge. Panama contends that, an "as applied" challenge, on the other hand,
refers to all other challenges that do not involve an allegation that anpactssWTO-inconsistent.

While this may involve a challenge with respect to an individual importation, there is no limitation
that such challenges must be made only with respect to specific entries. In Panama's view, to impose
such a limitation and require Members to list all importe/bich a measure is applied would render
access to dispute settlement virtually impossible.Panama submits that the past practice of
Members supports this interpretation. For instancd&Gri Computer Equipmentanama argues

that the complainant sucssfully challenged the application of a measure without describing specific
transactions®

7.42 The guestion before the Panel is whether Panama is required to submit specific applications
of the laws regulating indicative prices in order to properly raiseaarapplied" challenge to the use
of indicative prices in accordance withticle 6.2 of theDSU.

7.43 Under WTO law, arfas such claim challenges "laws, regulations, or other instruments of a
Member that have general and prospective application, asserttrey Member's conduét not only

in a particular instance, but in future situations as Wellill necessarily be inconsistent with that
Member's WTO obligations® It is the Panel's understanding that, leaving aside the issue dealt with
in the previous sgion of whether the identification of the indicative prices measures in Panama's
request for establishment complied walticle 6.2 of theDSU, both parties agree that Panama has
put forward an "as such" claim concerning the Wddbnpatibility of Colombis laws regulating its
indicative prices regime. Therefore, Colombia is only challenging the consistency of the "as applied"
claims withArticle 6.2 of theDSU.

7.44  Notwithstanding Colombia's concern, the Panel considers that it is not obliged, as a threshold
matter, to find on whether Panama's "as applied" claims are part of its mandate. In the event of a
finding of violation in respect of Panama's "as such" claims, the Panel considers a finding of violation

"as applied" would be unnecessary since it stalmdseason that each prospectii@ividual

78 panama nevertheless referred to examples of the application of the indicative prices régi
particular, Panama draws the Panel's attention to: (i) an example of a case in which an importer at first did not
correct the import declaration (Exhi#AN-51) and then subsequently corrected the import declaration
(Exhibit PAN-52); (ii) a casdn which the importer corrected and paid, and then requested a refund of the
customs duties paid in excess, which was refused (EX¥53); and (iii) the specific examples submitted
by Colombia in Exhibits COL-B. According to Panam&xhibit COL-8, Exhibit COL-9 (complemented by
Exhibit COL-64) and ExhibitPAN-53 (partially complemented by ExhilfOL-49) show a complete picture of
the "postimportation” process. These Exhibits include documentary evidence from all the stages involved in
the procedre, including requests by the importers for the official liquidation, responses by the Division de
Fiscalizacion and the Division de Liquidacion, and the final decisions by the Legal Division on the "recurso de
reconsideracion” presented by the importershallenge the decision by the Divisién de Liquidaci®anama
has also submitted ExhiitAN-23 which alleges that importers have corrected declarations and paid duties
based on indicative prices in ércent of all cases concerning textiles, apparel footwear. Panama believes
that this evidence illustrates and confirms that the legislation as applied operates in a manner inconsistent with
the Customs Valuation Agreement

19 panama's submission on the Request for a Preliminary Ruling by Colowutzis, p24.

180 panama refers to the Appellate Body RepofE@i Computer EquipmentPanama’s submission
on the Request for a Preliminary Ruling by Colombia, para2726

181 Appellate Body Report)Si Oil Country Tubular Goods Sunset Reviepara.172
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application of indicative priceso import transactionsvould be based on WT6@nconsistent
legislation. The fact that a panel makes a finding that a measure "as such" is inconsistent with the
covered agreementtsa covers every instance of application of the same meH8éufae Panel notes

that the parties agreen the admissibility of Panama's "as such" claims. Thus, the Panel will first
address Panama's "as such" claims. Only if the Panel rejects Pananslsh'aslaims, will it
consider whether Panama's "as applied" claims comply with the requiremehtsclef 6.2 of the

DSU.

2. Other issues concerning the scope of the matter subject to dispute

(a) Measures potentially outside the Panel's mandate

7.45 In its first witten submission, Panama indicates that Colombia has replaced or modified a
series ofresolutionsauthoriizng the application of indicative prices to a number of subject products,

following the submission oits request for establishment. The specificohesons, whichauthoriz
the imposition ofndicative prices on a per unit basi® the following :

Resolutions in forcg at the time of the Subsequent legislative action

request for the establishment of the Pane

ResolutionNo. 7509 Replaced or modifiedy ResolutionNo. 11414 of
28 September 200%°

ResolutionNo. 7510 Replaced or modified bigesolutionNo. 11412 of
28 September 200%

ResolutionNo. 7511 No modification.

ResolutionNo. 7512 Replaced or modified bigesolutionNo. 11415 of
28 SeptembeR0071%°

ResolutionNo. 7513 No modification.

7.46 Panama asks the Panel to make findings on the measures currently in force on the ground that,
in its requesfor establishmenin addition to identifying the specific provisions at issitieeferred to

"any amendments or extensions to these measures as well as any related acts, practices and
implementing measures".

7.47 Colombia stated in itfirst written submission that it did not object to Panama's reference to
the measures that replaced or modified theirmalty challenged provision$® Neverthelessthe
Panelrecalk that the Appellate Body has ruled that panels have a duty to examine issues of a
"fundamental nature", issues that go to the root of their jurisdiction, on their own motion if the parties
to the dispute remain silent on those isstiés Whether a measure falls withihe Pané$ terms of
reference is clearly an issue that goes to the rotteoPanes jurisdiction. Therefore, even though
Colombia does not contest the inclusion of these warie@gulationsthe Panelmust determine
whetherResolutios 11414, 11412 and 1141&ll within its terms of reference.

182 Appellate Body Report)Si Oil Country Tubular Goods Sunset Reviepara.172.

183 ResolutionNo. 11414 of 28 September 2007, referringf@otwear classifiable under Chapter 64
(Exhibit PAN-14).

184 ResolutiorNo. 11412 of 28 September 2007, referringabrics classifiable under Chapters 52, 54,
55, 56, 58, 59, 6(Exhibit PAN-15).

185 ResolutionNo. 11415 of 28 September 2007, referringf@otwear classifiable under Chapter 64
(Exhibit PAN-16).

18 Colombia's first written submission, pak2, footnote3s.

187 Appellate Body Reportylexicoi Corn Syrup Article 21.57 US), para.36; Appellate Body Report,
UST Carbon Steelpara.123
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7.48 The Panel considewrticle 7 of theDSU, governing the Panel's terms of refererfeticle 4
of theDSU, governing a complainant'sqeest for consultations, aidticle 6 of theDSU, governing
a complainant's request for establishment of a panetelevant to this issueArticle 7.1 of theDSU
provides:

"Panels shall have the following terms of reference unless the parties tisghted
agree otherwise within 20 days from the establishment of the panel:

To examine, in the light of the relevant provisions in (name of the
covered agreement(s) cited by the parties to the dispute), the matter
referred to the DSB by (name of party) iocdment ... and to make
such findings as will assist the DSB in making the recommendations
or in giving the rulings provided for in that/those agreement(s)."

7.49 Article 4.4 of theDSU provides:

"All such requests for consultations shall be notified to the 288 the relevant
Councils and Committees by the Member which requests consultations. Any request
for consultations shall be submitted in writing astthll give the reasons for the
request,including identification of the measures at isamd an indicatio of the

legal basis for the complaint." (emphasis added)

7.50 Atrticle 6.2 of theDSU provides:

"The request for the establishment of a panel shall be made in writing. It shall
indicate whether consultations were héttkntify the specific measures at issud

provide a brief summary of the legal basis of the complaint sufficient to present the
problem clearly. In case the applicant requests the establishment of a panel with other
than standard terms of reference, the written request shall include the priposéd
special terms of reference." (emphasis added)

7.51 The Appellate Body affirmed ihSi1 Upland Cottorthat, "pursuant térticle 7 of theDSU,
a panel's terms of reference are governed by the request for establishment of panel".

7.52 The Panel believethat the Appellate Body's findings @hile i Price Band Systerare
relevant to the present dispute. On that occasion, the Appellate Body conside#dr an
amendment to a measure enactdter the Panel had been established should nevertheless be
consdered as within the Panel's terms of referéfitdn that case, the Appellate Body determined
that the amendment at issue should be considered as part of the measure at isgusasified the
legislation that established the measure at issue andalicchange the original measure into
something different than what was in force before the amendierithis determination was
considered consistent with earlier jurisprudéficand was also found to be consistent with the object

188 See e.g. Appellate Body RepottSi Upland Cotton para.284, citing to Appellate Body Report,
UST Carbon Steelpara.124.

189 Appellate Body ReporChilei Price Band Systerpara.137.

19 Appellate Body ReporChilei Price Band Systerpara.137.

1 The Appellate Body irChile i Price Band Systerited to a passage from the PaR&port m
Argentinai Footwear (EC)which concluded that modifications made to the measure at issue during the panel
proceedings did:

"é not constitute entirely new safeguard measur e

different safeguard investigation, but are instead modifications oflety@ form of the

original definitive measure, which remains in force in substance and which is the subject of

the complaint.”

Appellate Body ReportChilei Price Band Systeppara.138.
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and purpose of the WTO gigte settlement system, as set forthAiticle 3.7 of theDSU. The
Appellate Body explained:

"If the terms of reference in a dispute are broad enough to include amendments to a
measurd as they are in this caseand if it is necessary to consider anesitiment in

order to secure a positive solution to the dispusis it is herd then it is appropriate

to consider the measuas amendedn coming to a decision in a disputé"

7.53 The Panelagres with the Appellate Body's rationale. In the dispute befitie Panel
Colombia enacted the aforementionBdsolutios 11414, 11412 and 1141&fter the Panel was
established. In the Pané$ view, the terms of the Panamaisquest for establishment include the
relevant amendments and replacements.

7.54 The Panel therre finds thatResolutios 11414, 11412 and 114Xse properly part of the
measure at issue and within the Panel's terms of referémd¢be Panel's view, a failure to consider
these additional resolutions would inhibit the Panel from securing a osdiution to the dispute.

(b) Admissibility of Panama's second claim undeticle I:1 of theGATT1994

7.55 In its first oral statement® Panama requested the Panel to find that the restriction on
importation of textiles, apparel and footwear arriving from Pan@nte/o ports, is inconsistent with
Article I:1 of the GATT1994 in the event of dinding that the por of entry restrictions do not fall
within "Article XI (and consequentharticle XIII) ". However, Panama did not raise this claim in its
first written submission. Instead, in its first written submission, Panama exclusively argued that the
requirement to present an advance import declargismncustoms duties and sales ¢axthe basis of

an advance declaratiprand legalization fee requirementlate Article I:1 of the GATT1994
Panama has argued that this late claim is justified on the grounth¢helaim waddentified in its
request for establishment. Panama explained that "[i]n its first written submission, [it] did not
elaborate on it#rticle I:1 claim because it seemed indisputable that thes pbrtntry measurealls

under ArticlesXl and XII1."***

7.56 Colombiaobjects to the inclusion afhatit consides a new claim andargues thathe failure

to develop any legal and factual argumentsespect of such claim implies that Panama failed to
make aprimafacie case of violation under GATRArticle 1:1.°> Colombia submits that this claim
was not part of Panarsaequest for establishmeand is therefore not part of the Pasiéeérms of
referamce. While Colombia acknowledges thahrticle I:1 of the GATT1994 is mentioned in
Panam® request for establishmenGolombia considers that Panama has strictly referred to the
Article I:11 claim developed irts first written submission in relation tadvance import declaration
and legalization requirements in the ports of entry med&ure

7.57 Assumingarguendothat Panam& additional claim undeArticle I:1 is part of the Pani
terms of referenceColombia further submits th&anama was requirashde paragraph 4f the
Panels Working Procedure¥’ to have presented its claims and arguments irfirgs written
submissiort?® Colombia argues that it is a walstablished principle in WTO case law that a party

192 Appellae Body ReportChilei Price Band Systempara.144.

193 panama'’s first oral statemepgra.53.

19 panama’s second written submission, pk4a.

19 Colombia's second written submission, pa#o.

19 Colombia's second written submission, paras-14%

97 paragraph 4 providebat: "Before the first substantiveeeting of the Panel with the parties, the
parties to the dispute shall transmit to the Panel written submissions in which they present the facts of the case
and their argumerits

198 Colombia's second written submission, pag6.
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must present its arguments at the earliggioctunity the first written submission in this caSe.
Colombia also contends that the Panel should not rely on the ruling by the Appellate BE@y in
Bananas llithat "[tlhereis no requirement in the DSU or in GATT practice for arguments on all
claims relating to the matter referred to the DSB to be set out in a complaining fiesty\gitten
submissiorto the panél®® In Colombia's view, the Appellate Body authorized the introduction of a
new claim after the first written submission due to ey peculiar procedural developments” in that
case and, thus such criteria would not be applicable to the case a*h&odithermore, Colombia
notes that inEC 1 Sardines the Appellate Body limited this reasoning to the development of new
"arguments” riner than new "claims". In the instant case, Colombia contends, Panama is not simply
developing an argument, but introducing a whole new ci#inColombia has thus not presented any
substantive rebuttal arguments as it considers there simply is no casawvier in the absence of any
development of this new claim by Panafffa.

7.58 Panamaonsidershierecan beno doubt that the claim undd@rticle I:1 is within the panel's

terms of referenceWhile it did not elaborate upon this claim in its first writtetsission, Panama
argues that it did so at the next available opportunity, in its oral statement at the first meeting of the
Panel with the parties. Panama contends Heaféct thait advanced arguments regarding this claim

in its oral statema at thefirst meeting of the &nel does not in any way affect the Panel's ability or
obligation to resolve this claimMoreover, Panama argué3plombiahad the opportunity toespond

to Panama'érticle I:1 claim in its second written submission as well assroral statement at the
secondmeeting of the Panghnd inits answers to questions from the ParBhus, in Panama's view,

no basisexiststo suggest that Colombia has been in any way prejudiced by Panama's inclusion of
arguments on this claim in ife'st oral statementPanama notes that its claims unéeticle I1:1 has,

in any event, only been advanced in the alternative, in the event that the Panel rules against it on its
claims undeArticle XII1:1.%

7.59 The question before the Panel is thus whethir shcond claim undedrticle I:1 of the
GATT1994is part of its mandate.

7.60 The Panel considers that, notwithstanding Colombia's contention, it is not obliged, as a
threshold matter, to find on whether Panama's second claim Antitde |:1 is part of is mandate.

The Panelnotes that Panama has formulated this claim as an alternative Agtidke XI and

Article XIII claims. Thus, were the Panel to find a violation undeticle XI and Article XIlII, it

would not need to examine Panama's alternatiaenclinderArticle I:1. Only if the Panel rejects
Panama's claims under Article XI aAdticle XIII, will it consider whether Panama's second claim
underArticle 1:1 is part of its mandate.

B. WHETHER COLOMBIA'S USE OFINDICATIVE PRICES ISINCONSISTENT WITHARTICLES 1, 2, 3,
5,6 AND 7.2(8), (F) AND (G) OF THECUSTOMSVALUATIONAGREEMENT

1. Main arguments of the parties
7.61 Panamarequests the Panel to find that Colombia's determination of the customs value of

textiles, apparel and footwear on the basis of indicaiices is inconsistent with Articlds 2, 3, 5, 6
and 7.2(b), (f) and (g) of theustoms Valuation AgreemenPanama submits thAtticle 128.5e) of

199 Colombia's second wrigh submission, para56. In support of this statement, Colombia refers to
the Appellate Body Report)Si Gambling para269 and to the Appellate Body Repoirtidia i Patents
para.94.

29 Colombia's second written submission, paGi.

291 Colombia's seand written submission, para62.

292 Colombia's second written submission, paras: 168

3Colombia's second written submission, pd&0, and Colombia's second oral statement,
paras44-45.

4 panama's second oral statement, pita.
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DecreeNo. 2685andArticle 172.7 ofResolutionNo. 4240require that, in cases in which the importer

has declared a value lower than the indicative price, the importer has to either correct the import
declaration and pay customs duties and sales tax based on indicativegprieeship the goods. In
Panama's view, Colombian authoritideterminethe cusoms value based on the application of
indicative prices to subject goods arriving from Panama. Panama argues that this method of customs
valuation is inconsistent with the methodologies set out i€tletoms Valuation Agreement

7.62 Panama recalls tharticle 15.1(a) of theCustoms Valuation Agreemeptovides that the
"customs value of imported goods' defined aghe value ofa good for the purpose of levying
ad valoremcustomsdutieson imported goods. In the case of products subject to indicativespric
Panama argues thtte customsvalue usedfor the purpose of levyingd valoremcustom duties on
imported goods is determined when the importer submits its import declaration. Raoresiaers
that customs valuation occurs at tpmnt whencustoms Hicials review the declared value in order
to determine whethethat valueis greater or less than the relevamdicative pricefor a particular
product under reviewln accordance wittrticle 128.5e) of DecreeNo. 2685 and Article 172.7 of
ResolutionNo. 4240 if the declared value is lower than the indicative ptigis,value is not accepted
and the importer is required to "correct" the valoegeflect the indicative price. Since Colombian
customs authorities have made a determination not to atteemteclared customs value, Panama
argues that this value based on an indicative price servi® agistoms value for the purpose of
levying customs dutiesAn importer is not permitted to contest the value used or submit any further
evidence The impater mustpay the customs duties based on tleatrected value or otherwise re
ship the goods from Colombf®¥ In the vast majority of case8q per centof the total casds
according to Panama, importers have decided to "correct” the declared \dlpayacustoms duties
based on that vallfé®

7.63 Panama rejects Colombia's contention that customs valuation is postponed until the later
"control posterior" stage.In Panama's view, Colombia has failed to demonstrate dinstoms
valuation takes place durindnd "control posterior® or &studio de valdr Moreover, Panama
contends that Colombihasnot identified the specific legal basifor the "control posterior" or the
"estudio de valdrfor products subject to indicative pricésring the postmportation pocess”’

7.64 According to Panamarticle 128.5e) prescribes thaherelevant importation documents are
forwarded to theDivisién de Fiscalizaciorfor the purpose of initiating official liquidationPanama
notes thathe definition of this"proceso de liqulacion oficial de revisiébn de valbiprovided by
Article 514 of DecreeNo. 2685 refers to a "review" of the value aimed at amending "errors" in the
import declaration, thus implying that there leseadybeen a determination of the customs value
that is keing reviewed® Panama argues thionclusion is further reinforced by the wording of
Article 548 of DecreeNo. 2685 which permits importergo request the reimbursement of the sums
paid in excess. Foremost Panama submitsArticle 548 of DecreeNo.268& refers to the
reimbursement of customs duties "that have been paid", and not to the "refund of a guarantee".
Additionally, Panama argues thdairticle 548 distinguishes between "payments" and "provisional
payments. Panama notes thparagraph(d), in Article 548 refers to payment of provisional anti
dumping dutieshowever paragraph (a) of the same provisitoes not refer to "provisional payment"

but insteagrovides the basis upon which importeray seeka "devoluciéni of funds, or Yefund'.>*

7.65 Panama further argues thatArticle 222 of ResolutionNo. 4240 demonstrates thatustoms
valuation always takes place at the time of inspectiarticle 222 of ResolutionNo. 4240 provides
that, the date of physical inspection or the date of presentation afmpwoet declaration shall be

2% panama's secondiiten submissionparas. 1416.
2% seeExhibit PAN-23.

27 panama's second written submissiparas. 1721.
28 panama's second written submissiparas. 226.
29 panama's second written submissiparas. 2%83.
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considered as the date of valuafitor the purposes of determinitige customs valudor imports?*°

For Panama, Colombia's allegation that thiticle merely establishes a "legal fiction" amounts to a
"distinction without adifference"* Panama consideris view is also contradicted by other
provisions, such aArticles 254 and 237 obecreeNo. 2685 which similarly provide that valuation

should take place at the moment of importafidn.

7.66 Panama considers its interpretatmfithe point at which custom valuation takes place is not
contradicted by the fact that the challenged provisions form part of sections of Colombian legislation
that are not contained in the general section dealing with "customs valdati®ahama subrts that

the placement of a provision in a particular chapter is not determinative of the nature of that
measuré** In this regard, Panamaotesthat Colombiahas itself confirmed thadrticle 128.8 of
DecreeNo. 2685 authorizs official prices and in Catebia's words, serves the purpose roBKing]

sure that the government set price would be used as the basis for customs valtafianama notes

that Article 128.8 appeais the same section @sticle 128.5e) of DecreeNo. 2685 Thus, Panama
argues fi another provision alongsidarticle 128.5e) in Chapter Vlentitled"Ordinary Importation”
concernsthe determination ofne dutiable basebése gravablefor customs valuation purposes

then Article 128.5 may also be an applicable provision for custwaigation. Neither of these
provisions appears ifitle VI entitled "Customs Valuation".

7.67 On the basis of its view that customs valuation takes place at the time of presentation of the
import declarationPanamaclaims that Colombia's use of indicatipgces to determine the customs
value of textiles, apparel and footwear is inconsistent iititles 1, 2, 3, 5, 6 and 7.2(b), (f) and (g)

of the Customs Valuation Agreemént According toPanamathe customs value should whenever
possible be based onethransaction value except where mqpropriatein accordance with the
Customs Valuatiogreemenf™® When not based on transaction valtiee value must be based on
the methods laid out iArticles 2 to 7 of theCustoms Valuation Agreemént Panama coends that
Colombia's use of indicative prices for purposes of customs valuation vielathsf the sequential
methodologies set forth in Articlestd 6 of theCustoms Valuation AgreemerAdditionally, Panama
argues the use of indicative prices viotatsrticle 7.2(b), (f) and (g)of the Customs Valuation
Agreementsince: {) thecustoms value is determined on the basis of "a system which provides for the
acceptance for customs purposes of the higher of two alternative vailjetie Customs valuesi
determined on the basis of "minimum customs values"; #ndHe customs value is determined on

the basis of "arbitrary or fictitious price€*°

2%panama’s second written submissimara.12.

21 panama'second written submissiopara.12.

%12 panama’s second written submissipara.12. Article 254 provides that when there is a dispute
regardingthe declared customs value and/or the supporting documentseor it is not possible to deterrain
the value at the moment of importatidhe release can lathorizZd upon posting a guarantee (emphasis added
by Panamaj'Levante de la Mercanci€uando exista controversia respecto al valor en aduana declarado y/o
los documentos que lo justifican, amando no sea posible la determinacién del valor al momento de la
importacion, se podra otorgar el levante de las mercancias, previa constitucion de garantia, en los términos del
Articulo 13 del Acuerdo y articulo 1280. numeral 5 de este Decreto y corddameondiciones y modalidades
que sefiale la autoridad aduané&ydrticle 237 provides that the "moment of importation” is the date of arrival
of the merchandise to the national customs territokjo(hento de la importacion La fecha de llegada de la
mer@ncia al territorio aduanero nacional, establecida conformidad con las normas aduaneras vigéhtes

3 panama'’s first written submissjgrara.78.

#“panama's second written submission, para.

25 Colombia's first written submissippara.87.

1% Colombi'sresponséo question No. 5(dirom Panama.

27 panama's first written submission, SectigrA, p. 24; Panama's second written submission,
para.226.

8 panama'’s first written submission, paras981

219 panama'’s first written submission, paras.-116.

220 panama'’s first written submission, paras.-128.
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7.68 Colombiadoes not deny the primacy of the transaction valudne sequential nature of the
valuation methoslin the Customs Valuation Agreemertiowever Colombiasubmitsthatthe use of
indicative pricesloesnot constitute customs valuatibatinstead isa control mechanism which takes
placeprior to the actual customs valuatio@olombia asserts that irwditive prices are used to assess
whether there is a reason to doubt the veracity of the dedlatbd.o.b. value of products "that are
known to have been the subject of unioicing, smuggling and money launderirfg". Colombia
asserts that itpostimportation valuationmethod is consistent witthe sequential order provided for
in theCustoms Valuation Agreenten

7.69 Colombiasubmits thaits importation procestakes place in twseparate stagedn the first
stage, referred to as theontrol previd, goods are inspected and subsequently releasedhe
second stage, referred to #we "control posteriof, Colombian customs officials determineeth
"customs value'df imported goods Under this schemeZolombia argues that indicative prices only
play a role during the inspection processa "customs control mechanismConsequently, indicative
pricesdo not factor intahe final determination of the customs value whigtassessed during the
control posterior according to Colombi&?

7.70 In Colombia's view, Article 128.5e) of DecreeNo.2685 and Article 172.7 of
ResolutionNo. 4240 strictly regulatethe release of goods$l¢vanté) if the importer "provisionally
pays, by way of deposit" customs duties and sale&taXhis provisional payment is subjeto a
postimportation control ¢ontrol posterioj at which time the customs valig determined®* As
evidence that valuation does not occur until the control post&idombianotesthatArticle 128.5¢)
of DecreeNo. 2685 and Article 172.7 ofResoluton No. 4240require thatthe importels declaration
and supportingdocumentsare sent to theDivision de Fiscalizacionfor customs valuatiaff®
Moreover, Colombia submits that the relevant provisions that "actually deal with customs valuation"
are containd inTitle VI of DecreeNo. 2685and Chapter Il oRResolutionNo. 424Q and specifies
that valuationmust beconducted in accordance with the criteria set forth inGbhstoms Valuation
Agreement?®

7.71 Colombia argues that its interpretatiothat Article 1285e) of DecreeNo.2685 and
Article 172.7 of ResolutionNo. 4240 deal with the "release" of the goods and not with customs
valuationis confirmed by an "ordinary reading" of the text of the challenged provi&ibi@olombia
submits that "indicative prices" are clearly definedh Article 237 of DecreeNo. 2685as a "control
mechanism??® FurthermoreColombia stresses that boiticle 128.5e) andArticle 172.7appear in
sections oDecreeNo. 2685andResolutionNo. 424Q respectivelythataddressnattes of "customs
control' as opposed tbcustoms valuatioh®® Colombia notes in this respect that the GATT Panel
Report onUSi Tobaccoclearly considered that the position occupied by the contested provisions in a
Membets legal system is very relevantdetermining the meaning of a Memisedomestic lavi™®

221 Colombia's first written submission, pafs.

222 Colombia's first written submissipparas. 581, Colombia's second written submissipara.30.

22 Colombia's first written submissippara.55.

224 Colombia's first written submissippara.55.

225 Colombia's second written submissiparas. 356.

226 Colombia's second written submissiparas. 554.

227 Colombia's second written submissigaras29-31.

228 Colombia's second written submissiopara.45-46. Article 237 of DecreeNo. 2685 reads as
follows: "Precio IndicativoEs a qu e | preci o de pamfser utibzado como reesanisnmo|l eci d o
de control (é)

229 Article 128.5e) is part of Title V Chapter IV ofDecreeNo. 2685 (entitled 'Proceso de
Importaciér) and Article 172.7 is part of Title VI Chapter Il dResolutionNo. 4240 (entitled 'Controles en
Valoracion Aduanerg

230 Colombia's second written submissigara. 37-39.
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7.72 While Colombia argues thamportation terminatewith the release of the good, this is not
the case for the determination of the customs value. Thus, Colombia subntite tiederence tthe
"momentale valoraciof in Article 222 of its Customs Statutgeratesasa simple "legal fiction"to
establish the proper point in time when the customs value shouktbegnizd, butdoes not imply
that the customs value of the goods has been determined statftin the proceedings.

7.73 In addition to consideration of the ordinary meaningAdicle 128.5¢e) of DecreeNo. 2685

and Article 172.7 of ResolutionNo. 4240 in their context Colombia submits that the "consistent
application" ofthese provisionsonfirms that indicative prices are not used to determine the customs
value of imported goods. Colombia contends that Exhibit @OExhibit COL-9%*? and Exhibit PAN

532 demonstratehat the "correction'df the import declaration simpliywvolvesticking of the tx
"Ajuste$ on the Import DeclarationAccording to Colombiahe payment of duties efféetly serves

as a cash depositwhereinall relevant documents amibsequentlfransmitted to theDivision de
Fiscalizacionfor customs valation purposes. At thilater time,the Division de Fiscalizacion
determines the customs value based on the methods Gtithems Valuation Agreemeatdrefunds

any cash payment made in excess of the amourfttiue.

2. Consideration bythe Panel
@ Legislation authorizing the use ofdicative prices

7.74 In addressing Colombia's challenge to Panama's identification of the measure relevant to its
claims under theCustoms Valuation Agreemeand Article lll of the GATT1994%, the Panel
established that the measure at issue comphidiete 1285 e) of DecreeNo. 2685andArticle 172.7

of ResolutionNo.4240 as well as ResolutionNo.7510 of 26 June 2007, as modified by
ResolutionNo. 11412 of 28eptember 2007; ResolutionNo.7511 of 26 June 2007;
ResolutionNo. 7509 of 26 June 2007, as mbed by ResolutionNo. 11414 of 28 September 2007;
ResolutionNo. 7512 of 26 June 2007, as modified RgsolutionNo. 11415 andResolutionNo. 7513

of 26 June 20D (hereafter referretb as the resolutions establishing indicative prié&s).

7.75 Article 128 ofDecreeNo. 2685reads, in its relevant part, as follows:

"ARTICULO 128. AUTORIZACION DE LEVANTE. La autorizacion eearte
procede cuando ocurra uno de los siguientes eventos:

é

5. Cuando practicada la inspeccion aduanera fisica o documental, se suisaite
controversia de val or femldedamdo-esta par dapajoe : é e)
de los precios indicativos establecidos por el Director de Aduanas y el declarante

dentro de los cinco (5) dias siguientes a la practica de dicha diligencia, coaige |
declaracién de importacién y paga los tributos aduaneros con base en el precio
indicativo en los términos y condiciones sefialados por la DIAN, debiéndose en todo

caso remitir las diligencias a la Division de Fiscalizacién Aduanera con el fin de que

se aetlante el proceso de liquidacion oficial de revisién de valor correspondiente

%1 Colombia's second written submissigrara.32; See alsoColombia's first written submission,
para.96.

232 gee alsdExhibit COL-64.

23 gee also ExhibiCOL-49.

234 Colombia's second written submissiparas. 6%69.

#5geepara.7.36

2% \WT/DS366/6, pp. 2, Panama's fitswritten submission, par29, Panama's responses to Panel
guestions Nos. 3 and 91.
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7.76 Article 172 ofResolutionNo. 4240reads, in its relevant part, as follows:

"ARTICULO 172. CONTROVERSIAS. Durante la diligencia de inspeccion aduanera
en el proceso de impoxsdn, la controversia de valor puede ser originada por
cualquiera de las situaciones descritas a continuacion, en las cuales se actuara de la
manera prevista en el numeral respectivo, teniendo en cuenta lo dispuesto en los
articulos 128 del Decreto 2685 d899 y 17 de la Decision Andina 571:

é

3) Cuando el importador haya constituido garantia para obtener el levante o haya
corregido la base gravable a partir del precio de referencia establecido, el
funcionario inspector debera remitir, en el menor tienppasible a través de su jefe
inmediato, fotocopia de la Declaracibn de Correccion, de la documentacion
aportada por el importador y de la garantia a la Divisién de Fiscalizacion Aduanera,
para el correspondiente estudio de valor.

é

7) Cuando la controveraise origine en razon a que el vafar.b.declarado esta por

debajo del precio indi c adsidenobodélosscimdo(b) se autor
dias siguientes a la practica de la diligencia, el declarante corrige el precio

declarado con el precimiicativo que corresponda al producto importado, o con el

precio real de negociacién, siempre que sea superior al indicativo.

(b) Order of analysis

7.77 Panama has requestédtt tPanel taleterminewhether Colombia's use of indicative prices is
inconsistent withArticles1, 2, 3, 5, 6 and 7.2(b), (f) and (g) of astoms Valuation AgreemenAs
the Panel discussed paragrapty.44 abovegiven that Panama has made "as suactd' "as applied”
claims, the Panehasdecided to defer its decision otie admissibility of Panama's "as appliethims
until makingfindings on Panama's "as such" claim3his does not meamhowever that the Panel is
preventedrom examining instances wheralicative prices have been applias part of the operation
of the measures at issue.

7.78 The Panel notes thahd partiesarguments related to Colombia's use of indicative prices
focus almost exclusivelypn a series of factual determinations concerning the actual nature and
functioning ofindicative prices within Colombia's customs procedures. The parties' understanding of
those fats differ radically. Panamaconsiders that the use of indicative prices for the payment of
customs duties and taxes constitutastoms valuatiothatis incorsistent withArticles1, 2, 3, 5, 6

and 7.2(b), (f) and (g) of theustoms Valuation Agreemenfolombia, on th@ther handargues that

the indicative prices regime doast constitute customs valuation bigtused asa customs control
mechanism Colomka argues that the payment of duties resulting from the use of indicative prices
amounts to a guarantee, and that customs valuation takes place only at a later stage.

7.79 The Panel recalls that both parties have advanced a series of arguments condezttiag
the "pago de tributaswithin the indicative pricesneasurds in fact a guarantee undarticle 13 of
the Customs Valuation Agreemént However, the Panel will only address this question if it

%7 Colombia's first written submission, paras. %: Panama's responses to Panel questions Nos. 37
and 38, Colombia's responses to Panel questions3Maand 38; Clombia's second written submission,
para.85, Panama's first oral statement, paras-1I23 Panama's second written submission, parag446
Colombia's response to Panel question No. 94. Arfi8lef the Customs Valuation Agreemergads as
follows: "If, in the course of determining the customs value of imported goods, it becomes necessary to delay
the final determination of such customs value, the importer of the goods shall nevertheless be able to withdraw
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determines that Colombia is not collecting customs dutiethe time of inspection, based on
indicative prices. Indeed,fanding that Colombiausesindicative prices to conduct customs valuation
at the time of inspectiowould obviate such an analysginceArticle 13 addresses situations where a
customs authity realizesthe need to delay the final detgnation of the customs value.

7.80 The first question before the Panel igrédforewhether indicative prices are used for the
purpose ofcustoms valuationvithin the meaning of th€ustoms Valuation Agreemenin order to
answer that question, the Panel walkamine the concept afustoms valuatiompursuant tothe
Customs Valuation Agreemernitlaving done so, the Panglll consider, under the facts of this case,
whether Colombia’s use of indicative prices amsuatcustoms valuatiowithin the meaning of the
Customs Valuation Agreemerif the Panel finds that Colombia's use of indicative prices does indeed
constitute customs valuation esntemplated byhe Customs Valuation Agreemeittwill proceed to
analyse Panama'slaims undefArticles 1, 2, 3, 5, 6 and 7.2(b), (f) and (g) of @estoms Valuation
Agreement

(© The oncept of customs valuation within tBeistoms Valuation Agreement

7.81 The Panel notes thahdg Customs Valuation Agreemedbes not provide aedinition for
customs valuationArticle 15 of theCustoms Valuation Agreemeaties however include a definition
of "customs value The term "customs value of imported goods" is defineriitle 15.1(a) of the
Customs Valuation Agreemeas "the valueof the goods for the purposes of levyiadvalorem
duties of customs on imported goodsThe Panel believes that this definition of customs value is
useful in understanithg what customs valuation means within t@estoms Valuation Agreement
Following Article 31 of theVienna Convention on the Law of Treati€s/CLT")?*® the Panel shall

look at the ordinary meaning of the relevant concepts present in this definition.

7.82 The Paneill first assessthe concept of "valuation" whicls defined as "[tlhe aitin of
estimating or fixing the monetary value of somethffitir as "[t]he process of determining the value

of a thing or entity®®® The term "valuein turn,is defined in theDxford English Dictionaryas

"[tlhat amount of a commodity, medium of exchangéc., considered to be an equivalent for
something elsé** andthe term "value"is definedin the Black's Law Dictionanas "[tlhe monetary

worth or price of something; the amount of goods, services or money that something will command in
an exchange™?

7.83 In light of the dictionary definitions of valuation and value, as well as the definition of
customs value provided iArticle 15 of theCustoms Valuation Agreemettie Panel considers that
the ordinary meaning of the conceptafstoms valuation is stitforward. Essentially, customs
valuation involves th@rocess of determining the monetary worth or price of imported goods for the
purpose of levying customs dutie®ith this understanding of the meaning of customs valuation, the

them from customs if, where so requirelde importer provides sufficient guarantee in the form of a surety, a
deposit or some other appropriate instrument, covering the ultimate payment of customs duties for which the
goods may be liable. The legislation of each Member shall make provisiswcfocircumstances”.

238 Article 3.2 of theDSU providesthat Members recogre that the WTO dispute settlement system
serves to clarify the provisions of the covered agreements "in accordance with customary rules of interpretation
of public internationallaw". Article 31 of the Vienna Convention on the Law of Treatig§VCLT"),
recognized as one such ruleppellate Body ReportJSi Gasoling p. 17. See als@ppellate Body Report,

Indiai Patents (US)para.46, Appellate Body Reportlapani Alcoholic Beverages JIpp. 1612, andPanel
Report,UST DRAMS para.6.13.), provides that "[a] treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their context and in the light oédtsaioi
purpose.'UN Doc. A/Conf.39/27 1155 UNTS 331 8 ILM 679 (1969).

239 shorter Oxford English Dictionang" edition (2002), p. 3499.

240BJack's Law Dictionary 7" edition (2000), p. 1548.

241 shorter Oxford English Dictionang™ edition (2002),p. 3500.

242BJack's Law Dictionary 7" edition (2000), p. 1549.
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Panel will consider Wether Colombia determines the customs value of imports through the use of its
indicative prices regime.

(d) Whether the use of indicative prices by Colombia constitutes customs valuation

7.84 In the Panel's view, thevb centralaspects within the concept of cusi®valuation aré¢) the
valueof the goods, which is used (ii) for the purposewyingad valoremcustoms duties.

7.85 The first question is whether the indicative prices set by Colorapigsent thévalue of the
goods. In light of the ordinary meanig of customs valuatigindicative prices whesverhigher than
the declared valueeflect the"value of the goods" imported into ColombiAccordingly, the question
arises whether the value assigned to goods entering Colombia is used for the purp@sgagof
customs duties. The Panel notes that the tiay" is defined in theDxford English Dictionanas
"the collection of an assessment, duty or tautiile the Black's Law Dictionardefines "levy"as "the
imposition of a fine or tax**® The key isge is thus whether Colomksacustoms authoritiesollect

customs duties on the basis of indicative prices.

7.86 In the Panel's view, thealue of goodscan only be useébr one of two possibl@urposes

either: (a)to determire the amount ofid valoremduties and sales tax that the importer must pay in
order to obtain the release of the ggodsPanamaargues or (b) to determine the amount ef
"guarantee in the form of a cash deposit" that will secure the future payment of customs duties and
sales tax asadermined in a latter stagas Colombiaargues Therefore, ifthis disbursementy the
importer constitutea "payment" ofad valoremduties as opposed to a "guarantgiefollows that the
Customs Administration is in fact collecting customs dutiessatels tax based on indicative prices,
regardless of any other posteriorimechanisnthat may be made availabie refundduties paid in
excess.

7.87 The parties disagreen whether Colombia collects duties based on indicative prices. This
raises the largdassueof whether the "payment” of duties is in fact a paynstnctu senswr instead

a guarantee in the form of a cash dep@stclaimed by ColombiaThroughout these proceedings,
Colombia has consistently maintained that theoncept of payment underArticle 128.5e) of
DecreeNo. 2685 refers toa "guarantee in the form of a cash depdéft"However, Colombia has
subtly evolvedits position through a series ofsponses to the Panel's questions. particular
Colombia submitted that:

"[T]he paymenfmade underArticle 128.5e) of DecreeNo. 2683 functions like a

cash deposit but no separate deposit figure is created in Colombian law to deal with
such payments, which are simply provisional payments in an amount sufficient to
cover the ultimate paymenf customs duties for which the goods may be liable.

Irrespective of the form the guarantee takes, a cash payment can and must be
considered as a guarantee if it complies with the basic test relating to the timing and
function of the payment maderdt, that it is made prior to the final determination of

the duty liability ... and, second, that its function is to secure timaié payment of
customs dutie®?*

243 Black's Law Dictionary 7" edition (2000), p. 737.

%44 see for instanc€olombia’s first written submissioparas. 5%6, 104, 108, 130 Colombia'sfirst
oral statementparas. 29, 40, 4152, 54, 57 Colombia's second written submissiqraras. 57, 66, 69, 85
Colombia'sresponseto Panel giestionaNos. 14 an®?2, and Colombia'sesponseto questiors Nos. 2(a), 2(b),
5(a)(i), 6(a) and(b) from Panama

245 Colombia'sresponséo PanelquestionNo. 94(a).
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7.88 In the Panel's view, "payment" and "guarantee" are two different legal concepts thaitmay n

be equatedightly. This is true irrespective of the form that the guarantee may wdiethera bank
guarantee, guarantee provided by an insurance company, cash deposit, or any other kind of guarantee.
The term "guarantee" is referred to in Blacks Law Dictionaryas "something given or existing as
security, such as to fulfil a future engagement or a condition subsedtienthe Shorter Oxford

English Dictionarydefines'guarantetas "[a] thing ... given or existing as security for the fulfilment

... of certain conditions" and guarantee fuasd"a sum pledge as a contingent indemnity for future
loss"?*’ In contrast, the wortipayment is defined in theBlack's Law Dictionaryas the delivery of

money for the "performance of an obligation" or thati&action of an obligatior®™® Thus, as
emphasied by both parties, the aim of a guarantee is to secure the future payment of an obligation.
Hence, the future obligation of payment that is secured by a guarantee cannot be confused with the
obligation toprovide that guaranteé’

7.89 In order to decide whether the use of indicative prices by Colombian authorities constitutes
customs valuation in the sense of igstoms Valuation Agreement instead serves as a guarantee

to secure the future collection eistoms dutiesthe Panelwill examine the legal nature of the
disbursement that importers must make in orderobtain the release of the goods under
Articles 128.5¢) of the Customs Statute aAdticle 172.7 ofResolutionNo. 424Q

0] The legal nature of thpayment undehrticle 128.5¢)

Argumentsof the parties

7.90 The Panekecalk the parties' views on ¢hlegal nature of payment undarticle 128.5e).
Panamargues thathe cistoms duties for goods subject to thdicative prices measueee levied on

the basis of the indicative price or, in cases where the declared value is higher than the indicative
price, that higher amount. Therefore, Panama considers that customs valuation takeshetioseat

of inspection whetheror notbased on the indicagvprice, when that price is higher than the original
declared value, or based on the declared value when that price is higher than the indicafie price.

7.91 Colombia contends that thedgd mentioned in the text dArticle 128.5e) of the Customs
Statute $ not in fact an actual payment bufgaaranteein the form of a cash depos#nd that
valuation takes place at a later procedural stage known asim| posterio”™* In support of its

view, Colombia argues that the terms of this provision are ndt-égplanatory" and, thus, they
should be given their meaning in their spectfigtual context. This specific context inclusléhe

overall locationof Article 128.5e) of DecreeNo. 2685governing in the larger context of Colombia's
customs lawsthe deinition of the terms "reference prices" and "indicative pricas'which this
payment is based; the requirement that documents are transmittediwish@n de Fiscalizaciorito
determine the customs value" of the goods in question; and the requirent@otombian law to
conduct customs valuation in accordance with the principles d@tiseoms Valuation Agreement
Moreover, Colombia emphasizes the importance of Andean Community law as part of the legal
context in which to read the challenged provisio notes thafrticles51(1) and 61(1) oAndean
CommunityResolution846 require that goods be released in case of a controversy over the customs

248 Back's Law Dictionary 7" edition (2000), p. 565

247 Shorter Oxford English Dictionang” edition (1993), p. 1165.

248 B|ack's Law Dictionary 7" edition (2000), p. 922

29 panama's response to Panel question No. 110.

20 panama'dirst written submission paras. 263, Panama's first oral statememaras. 8813
Panama's second written submissiogras. 877.

%1 Colombia's first written submissipparas. 4%1; Colombia's first oral statemerpara. 1860,
Colombia's second writtesubmissionparas. 18, 286.

%2 Colombia's second written submissiparas. 5859.
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value, but provide that such release may be made subject to the payment of a guarantee in the form of
a bank or insurance guarantee, a cash deposit or any other appropriafe*form.

7.92 In Panama's view, Colombia is requiring the Panel to readAriitles128.5 e) of
DecreeNo. 2685 and in Article 172.7 of ResolutionNo. 4240 "words that are not found in those
provisions"?** Panama refers to thecléar wording” ofArticle 128.5e) of DecreeNo. 2685 and
submitsthat there is no textual basis for Colombia to argue that the payment of the customs duties is
merely a deposior a guarante®® Moreover,Panamanotes thatrticle 496 of ResolutionNo. 4240
provides for only two types of guarantees: global or speeitiich may only take the form of bank

or insurance company guarantée. Panamaalso submitsthat the time limitation provided for in
Articles523 and 527 ofResolutionNo.4240 is only applicable to bank or insurance company
guarantees and not to a cash degd5siAs concerns the identifiedndean Community regulations,
Panama contends that Colombia's reasoning is flawed. According to Panama, Colombig wrongl
assumes that because a deposit is one form of guarantédegusit" made imArticle 128.5e) of
DecreeNo. 2685must be a guaranté@. In addition,Panama contends th@blombia's invocation of
Articles51(1) and 61 oAndean CommunityResolution846 is irrelevant as thiResolutionhas not

been implememd at the national level in Colombia via enabling domestic legislation, in accordance
with Article 61, fourth paragrapfi® Thus, Panama argues, individual importers do not have the
option topost a garantee in the form of a "deposit"

ThePanek approach to examining Colombia's domesticildwrden of proof

7.93 WTO jurisprudence has established that municipal law is to be approached as a "factual
issue"® |In making an "objective assessment" of municieaislation, a panel should begin its
analysis by considering the very terms of the {&wThis examination should also include a reading

of the provisions in their proper contéXt. A panel is nothoweverrequired to limit its examination
solely to thetext or wording of the norm under reviéfi. A panel's analysis should be
complemented, whenever necessary, with additional souvdaish may include proof of the
consistent application of such laws, the pronouncements of domestic courts on the meanaiy of
laws, the opinions of legal experts and the writings of recognized scfflars.

7.94 The Panel will thus look at the "very terms" Afticle 128.5e) of DecreeNo. 2685 and
Article 172.7 ofResolutionNo.424Q and will subsequently examine these provisiontheir legal
context. We note that neither party has offered the Panel any rulings of Colombian courts that
interpret Article 128.5e) of DecreeNo. 2685 and Article 172.7 of ResolutionNo. 4240%°°> The

253 Colombia's second written submissiparas. 6856.

%4 panama's second written submissiara.1.

25 panama's second written submissjuara.38.

¢ panama’s second wWen submissiorpara.40.

%7 panama’s second written submissjzara.40.

8 panama’s second written submissizara.36.

29 panama’'sesponseo PanelquestionNo. 95(a)

20 pppellate Body Reporindiai Patents (US)para.66; See alsd®anel Reporbn US1 Section301
Trade Act para.7.18, See also PCl&ertain German Interests in Polish Upper SileskCIJ, 1926, Rep.,
Series A, No. 7, p. 19.

1 Appellate Body ReportDominican Republié Import and Sale of Cigarettepara.112 See also
Panel Repdr UST 1916 Act (EC)para.l16.

%2 panel Report)Si Section301 Trade Actpara.7.27.

263 pppellate Body Reporominican Republié Import and Sale of Cigarettepara.112.

24 pppellate Body Report)Si Carbon Steelpara.157.

25 n fact, in its respnse to Panama's question No. 1 a), Colombia states that it is not aware of any
court decisions that have treated payments made in accordance with K28d@e) as provisional deposits
serving as guarantees.
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parties have nevertheless provided fPanelwith three example®f applicationof the relevant
provisions of Colombian law.

7.95 Before commencing the analysis of the very terms of the relevant provisions, the Panel wishes
to address Colombms argument that Panama has not satisfied its burden of mraafpportits
interpretations of Colombia's legislatiom particular,Colombiacontendghat Panama has failed to
provide relevant evidence necessary to sustain its "as such" claim by limiting its argtontmt
erroneous and restrictive reading” of @wbia's legislatioR®® According to the defendant, the
demonstration of the actual application of the law is "part and parcel" of the kind of evidence that
Panamaneeds to provideln having failed to do s&@olombia submits th&anamaasfallen short &

meeting its burden of prooéquirementn a double sense: the "burden of production” of the evidence
necessary to makemima faciecase, and the "burden of persuasitn"In support of its argument,
Colombia argues that iBominican Republi¢ Import and Sale of Cigaretteshe Appellate Body
"clearly rejected" an attempt by Honduras to impose a limited analysis of its "as such" claim based on
the text of theelevantDominican Republitegislationin isolation?®®

7.96 The Panel agrees that in an "as sudhim the initial burden to establish the meaning of the
respondent's municipal law lies with the complainant. As the Appellate Body statesl JHity
asserting that another party's municipal law, as such, is inconsistent with relevant treaty osligatio
bears the burden of introducing evidence as to the scope and meaning of such law to substantiate that
assertion’” However, the Panel is not persuaded by Colombia's argument that Panama has failed to
meet that burden by limiting itself to presentingiaterpretation based on the sole text of the legal
provisions at issueThe Panel notethat the facts ofhe Dominican Republi¢ Import and Sale of
Cigarettescasecited by Colombia arquite different from the case at hand. Indemdihat occasion,
Honduras soughthe exclusion of supplementary means of evidence of municipal legislation, other
thanits text. The Panel rejected this request on the basis that it was not bound to decide "exclusively"
on the basis of the wording of the legislation. sTfinding, which was confirmed by the Appellate

Body, does not mean that a Panel must rely on supplementary means when examining a Member's
municipal legislation. It only means that the Panel is not precluded from doing so.

7.97 We recall that the Appellate Bg has repeatedly stated that the sole production of the text of
the measure under dispute may be considered adequate to estghiish faciecase’’® Were the
Panel to establish that the provisions of Colomiégislation at issuareclear ontheir face Panama
would haveestablished grima facie case solelythrough production of the relevant domestic
provisions The burden would thus be @olombiato demonstrate that its legislation is not applied in
the manner that is indicated by its very terms.

7.98 In any case, the Panel notes that, the nature and extent of the evidence required to satisfy the
burden of proof varies from case to c&%e.n this respect, the Appellate Body recognized that a
panel maintains a margin of discretion in weighing the eslee of certain types of eviderf¢é.

26 Colombia's first written submissippara.116.

%7 Colombia's second written submissipara.23.

28 Colombia's first written submissippara.117.

29 Appellate Body ReportUSi Carbon Steelpara.157. See alséppellate Body ReportJS i
CorrosionResistant Steel Sunset Revipara.168.

270 Appellate Body ReportJSi Oil Country Tubular Goods Sunset Reviewara.263. Appellate
Body ReportUSi Carbon Steelpara.157, Appellate BodyReport Chilei Price Band SysterfArticle 21.51
Argentina) para.135 Appellate Body Reporfylexicoi Anti-Dumping Measures on Ricpara.269.

271 pppellate Body ReportJSi Carbon Steelpara.157.

272 pppellate Body Reporfominican Republié Import and Sale of Cigarettggara.112
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Analysis of the "very terms" of the challenged provisions

7.99 In order to determine whether Colombi@ustoms authorities "collect" customs dutjead
sales tax in the application ofArticle 128.5e) of DecreeNo. 2685 the Panelwill commence its
analysis byexamining the very terms of the relevant provisionsGiflombia's domestic legislation.

In doingso, the Panel recallthat itis not obliged to accept at face value Colombia's interpretation of
its own legislationbut ratherthe Paneimust make an "objective assessment" of the mifter.

7.100 An objectivereading of Colombia's legislation strongly supportsabeclusionthat customs
duties are collectedt the timeindicative pricesare applied and goods are releasednder

Article 128.5e) of Colombia's Customs StatuandArticle 172.7 of ResolutionNo.424Q when a
"controversid arises as a result of the determination that the declared value is below the indicative
prices, the importer can only obtain the releasehef goods if heor she corrects the import
declaration and pays customs duties and sales tax on the basis of the indicati/é fiiesPanel
considers that these of thephrase'pay customs duties and sales taydaga los tributos aduanergs

within Article 128.5ef"®, on its faceleaves no room forany textual interpretation other than the
following: that thecollection of customs duties calculated on the basis of indicative price takes place
at the time ofelease of the goods.

7.101 Having considered théerms of Article 128.5e) of DecreeNo. 2685 and Article 172.7 of
ResolutionNo. 4240,the Panel preliminarily concludes that an importer subject to indicative prices is
requiredto make a payment for the purpose of collecting customs duties. The Rtpeboeed to
consider whether this interpretation is supported within the context of Colombian legislation.

Contextual analysis of the challenged provisisitBin Colombian domestic legislation

7.102 As noted by the Panel dSi Section301 Trade Actthe eéments of national laws are often
inseparable and "should not be read independently from each other when evaluating the overall
conformity of the law with WTO obligationg* In this sense, Colombia argued in its responses to
the Panel's questions that:

"[T]he terms used irrticle 128.5e) have to be read in the light of their textual
context of the other provisions of tlecreeNo. 2685and their legal context which
consists of the relevant provisions of Andean Community law (which have direct

273 panelReport,EC i Trademarks and Geographical Indications (Uf#ra.7.55. See also Panel
Report,UST 1916 Act (EC)para.19.

274 Article 128.5e) states that Cuando practicada la inspeccién aduanera fisica o documental, se
suscite una controversia de valor en razén de que: e) el Valdr. declarado esta por debajo des precios
indicativos establecidos por el Director de Aduanas y el declarante dentro de los cinco (5) dias siguientes a la
practica de dicha diligencia;orrige la declaracién de importacion y paga los tributos aduaneros con base en
el precio indicativoen los términos y condiciones sefialados por la DIAN, debiéndose en todo caso remitir las
diligencias a la Divisién de Fiscalizacion Aduanera con el fin de que se adelante el proceso de liquidacién
oficial de revisién de valor correspondieritéemphasis aded).Article 172.7, in turn, prescribes thdbtirante
la diligencia de inspeccién aduanera en el proceso de importacion, la controversia de valor puede ser
originada por cualquiera de las situaciones descritas a continuacion, en las cuales se actuaranateeta
prevista en el numeral respectivo, teniendo en cuenta lo dispuesto en los articulos 128 del Decreto 2685 de
1999 yv 17 de | a Decisi-n Andina 571: é 7) Qoalmndo | a
declarado esté por debajodeleoc i o i ndi cativo €& solo se autorizar§g el
siguientes a la practica de la diligencia, el declaraocterige el precio declarado con el precio indicatigoie
corresponda al producto importado, o con el precio real deoniegién, siempre que sea superior al
indicativd' (emphasis added).

2t is noteworthy thafrticle 1 of DecreeNo. 2685defines tributos aduanerdsas 'los derechos de
aduana y el impuesto sobre las vehtdshus, the termttibutos aduanerdsencompasseboth customs duties
and sales tax.

2% panel Report)Si Section301 Trade Agtpara.7.27.
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effect in Colombia and have the status of Colombian law),Gastoms Valuation
Agreementas incorporated into Colombia law by Law No. 130 1994, and
ResolutionNo. 424Q"

7.103 The Panel will therefore examine the other paragraphAriéle 128.5e) of Colombia's
Customs Statie andArticle 172.7 ofResolutionNo. 4240as well as any other relevant provisions of
both legal instrumenfé! The Panel will also analyse Colombia's argument pertaining to the
relevance of the actual position of these two provisions withé relevant legislation for their
interpretation.

Analysis of Article 128.5e) of DecreeNo.2685 and Article 172.7 of
ResolutionNo. 4240in the context of other paragraphs of the same and other relevant
provisions

7.104 It is the Panel's understanding that antextual reading ofArticle 128.5e) of
DecreeNo. 2685should, in the first place, look at the "closest" textual context, i.e. other paragraphs
of the same provision. A reading of the provision at hand in the lightafgraphs (a) to (d) of
Article 128 of DecreeNo. 2685 seems to indicate, contrary to Colombia's interpretation, that the
silence ofArticle 128.5e) of DecreeNo. 2685 regarding the possibility of providing a guarantee in
order to obtain the release of the ggodsspurposeful

7.105 Articles128.5a) to e)of DecreeNo. 2685describe different situations in which a controversy
results from a discrepancy between the importer and the Administration about the declared value of
the goods. In most of these situatiotie importer has the opponity to either present additional
document to support the declared valuempvidea guarantee or correct the import declaration

order toobtain the release of the godd$ In fact, the latter two options are available insaiénarios
addressed undekrticle 128.5, except in the cas# controversies involvinghe use ofindicative

prices at issue in this disput? The sameconclusions can be drawn fromrticle 172 of
ResolutionNo. 4240 Indeed, whileArticle 172.7 of ResolutionNo. 4240 omits anyreference to the
possibility of posting a guarantesl] paragraphs in th Article that concern controversies regarding

the declared pricé.e., paragraphs 2, 3, 4, 5, 6 and 8, explicitly provide for that offfiohgainst ttis
background, the Panel caders that whenever Colombian legislation intends to contemplate the
posting of a guarantee as a means to obtain the release of the goods, it explicitly provides for such
option. Hence, sincArticle 128.5e) of DecreeNo. 2685 and Article 172.7 ofResoltion No. 4240

leave out that possibilitthe Panel considersr¢asonable to conclude that the posting of a guarantee
was purposefullyexcluded as an option in situations where the declared value is lower than the
indicative price.

7.106 Colombiahas arguedhat, in fact, the possibility to provide a guarantee in the form of a
deposit is also implicitly present iArticle 128.5a) to d) of DecreeNo.2685 According to
Colombia, the only difference between the latter provisionsfatide 128.5e) is thatparagraphs)

to d) allow importers to provide either a bank security, an insurance security or a cash deposit, while
paragrapte) only permitsimporters to provide a guarantee in the form of a cash déposibwever,

2T The Panel notes that it is Articl8.5e) of DecreéNo.2685 rather than Articl&72.7 of
ResolutionNo. 4240 and the various resolutions establishing indiegrices, which specifically deals with the
"pago" of customs duties and sales .taXhis explains that the focus of the Panel's examination in the next
paragraphs will be on Articl&28.5.

2’8 prticle 128.5a), b) and c) of Decreldo. 2685 Panama's fit written submission, pardé4.

279 Article 128.5a), b), ¢), d) and e) ddecreeNo. 2685

280 Article 172 of ResolutionNo. 4240 The Panel notes that paragraph 1 of Articl@ is not relevant
as context, as this paragraph envisions controversies afismga failure of an importer to submit any import
declaration whatsoever.

%1 Colombia's response to Panel question Nb.
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this accountappears in conflict withother related provisions and, in particul#urticle 496 of
ResolutionNo. 424Q considered below.

7.107 Article 496 of theResolutionNo. 4240 provides that only two types of guarantees may be
posted to secure the compliance with customs obligations: bankngees and guarantees provided
by insurance companié¥. As such, o reference is made to a "guarantee in the form of a cash
deposit". Colombiahasadvanced an explanation for this silen€&lombiaargueghat in the past it
used cash deposits with eparate system of accountidgyt decided to discontinutheir usedue to
administrativeissues. Thus,according to Colombiaat the time ofDecreeNo.2685in 1999, the
separate figure of ‘&cash depositwas not provided as a possible guaranteebsegently, however,
Colombia instituted the use of cash deposits to cope witpritdens relatedto contrabandhrough

the use of references prices beginning in 2000. Colombia claims the use of a "cash deposit" system
became necessatgs a pure accountingatter'. The same solution was later adopted in 2002 for
estimated prices and in 2005 for indicative pricés.

7.108 Colombiahas not produced any evidencestgpport thisexplanation, however In fact, this
explanation seems unpersuasiueview of severalother factors. First, botiColombia'sCustoms
Statute and ResolutionNo.4240 have been amended several times sirtheir respective
enactment$®  Notably, Colombia did not amend or otherwiseodify Article 496 of
ResolutionNo. 424Q so as to allowor theuse of acash deposias a form of guarantee additional

bank guarantees and guarantees provided by an insurance company. Second, \DdAbied te
Valoraciéon - Orden Administrativa 0005 dated 29 December 200#hich has the stated aim of
standardizig and harmonizing the prior and pasportation control processes, prescribes that when
so requested, the importer shall pasbank guarantee or a guarantee provided by an insurance
companyequal to100per cenbof the customs duties and sales asising from the difference between

the declared value and the reference pfitéAgain, no mention whatsoever is made to a "guarantee
in the form of a cash deposit'Third, a similar conclusion can be drawn from DIAN Memorando
00274% which establishes guidees for the application ofrticle 128.5. As in the case of the
"Manual de Valoraciéh this document was issued many years after this new interpretation of the
word "correction" was introduced by Colombian customs authofffied\gain, no mention can be
found in this document to the possibility for the importer to provide a guarantee in the form of a cash
deposit in order to obtain the release of its gdBt&inally, as will be seen in the following sections,

282 This provision prescribes thatl'as garantias constituidagara.asegurar el cumplimiento de las
obligaciones aduaneras, seran gides o especificas y podran ser bancarias o de Compafiia de Segliriss
noteworthy that ResolutioNo. 4240 expresslystates in its preamble that its aim ispi@cise the procedures,
requirements and terms useddacreeNo. 2685.

283 Colombias responssto questiondNos.5(a)(i) and 6(bfrom Panama.

24 DecreeNo. 2685was amended almost 40 times wiilesolutionNo. 4240was amended almbg0
times. Some of these modifications dealt specifically with the regime governing guarantees. That isfibre case,
instance, with ResolutionNo. 7002 of 2001, ResolutionNo. 7179 of 2000, Resolutior904 of 2004,
ResolutionNo. 2795 of 2004, all of which amend articles included under Title XVIReEolutionNo. 424Q
referring to "guarantees".

285 Article 2.6.2, Orden AdministrativaD0005/2004 (Cuando asi se requiera, el importador debera
constituir ante la Divisién Servicio al Comercio Exterior o a la dependencia que haga sus veces, de la
Administracion Aduanera por donde se realiza el tramite de nacionalizaoitm garantia bancaria o de
compafiia de seguroa favor de la Naciori U.A.F. Direccion de Aduanas, por el término de un afio, asi: 1.
Por el cien por ciento de los tributos aduaneros que pudieran causarse, por la diferencia entre el valor
declarado por el mportador y el precio de referencia o el que el inspector establezca con base en datos
objetivos y cuantificablés

2% Exhibit PAN-24.

%7 Memorando 00274 idated 5 May 2006.

28 Article 2.f of Memorando 002741n fact, Article 2.f. of thisMemorandastatesthat, in the case that
a "controversid arises due to the fact that the declafedb. value is lower than the indicative price, the sole
option that the importer has is to correct the import declaration so as to reflect the corresponding indicative
price
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no reference to the ability to post a "gudee in the form of a cash deposit" can be found in the
specific cases of application of the challenged measure submitted by the?Farties.

7.109 When confronted with this silence in its legislation, Colombia acknowledged that no
administrative instrument usindné term "guarantee" or “"cash deposit" exiSts. Furthermore,
Colombiaadmittedthat a separateconceptwith the name "cash depositias not beemntroduced
anywherein Colombian law However,Colombiaconsiders itause of the existingconceptof the
correction plus payment toonstitutea guarantee in the form of a cadépositas a condition for the
release of the goods an acceptable substitdfé Thus, Colombia considers it irrelevanthat
Article 128.5e) of DecreeNo. 2685 Articles172.7 and 496 oResolutionNo. 424Q the Manual de
Valoracion the DIAN Memorando 0027do notuse the words "cash deposﬁ%g'.

7.110 In the absence of any evident® support the existence @f cash deposit as a form of
guarantee withirany single piece of legislatipthe Ranel cannot accept Colombia's assertion that it
employsa "de factd guarantee in the form of a cash depasitong the options available to importers

to secure future payment of customs duties and sales tax, where indicative prices apply. Furthermore,
the absence of these "cash deposits" as a permitted form of guarantee under Colombian customs laws
reinforces the Panel's interpretation that the "payment of customs duties and sales tax" under
Article 128.5e) s in fact a paymenrdtrictu senswand not a mer "cash deposit" aimed at securing the
future payment of those charges.

7.111 The Panel'sreading of the challenged provisions is further confirmed by the wording of
Article 542 andArticle 548a) of DecreeNo. 2685 The Panel notes that the word "payment" has
specific technical meaning under Colombian legislation. As Panama Adiek 542 provides that

the collection of customs duties shall be governed by the procedures set down in6R2éaeé989

(the "Tax Statute"§>* Within the Tax Statute, Panamates thaSectionV, Title 7, Chapter 2 of the

Tax Statute, which is entitled "Termination of the tax obligation" contemplates payment as the
primary means to terminate the tax obligatinArticle 548a) of DecreeNo. 2685provides the legal

basis uporwhich an importer may obtain a reimbursement of the sums paid in excess to obtain the
release of goods underticle 128.5e) of DecreeNo.2685%°° As pointedout by Panama, this
provisionapplies to cases wherg the import declaration has been "liquield'; (i) customs duties

and sées taxes have been paid; and) (iie importer seeks to obtain a reimbursement for customs
duties and sales taxes paid in exé&sslt is thus reasonable to conclutteoughreference to the
termination of tax obligationand liquidation duringhe "postimportation control"that importers

seek reimbursement of customs duties and sales taxes that have already been liquidated and paid at
the time of inspection, and not the refund of a "guarantee in the form of a cash"deposi

The placement of the challenged provisiavighin Colombia's Customs Code and
ResolutionNo. 4240

7.112 Colombia has arguel that the placement of the challenged provisions provides further
contextual evidence that they do not deal with customs valuationyith customs controllt notes
that Article 128 of DecreeNo. 2685is part of title V "Importation Reginie Chapter V] "Ordinary
Importatiort, and not part of Title VI, entitled "Customs Valuatioirijcles 237-259). Similarly,

#9g5ee parar.123

290 Colombia'sresponséo Panel giestionNo. 94(a)

291 Colombia'sresponséo Panel grestionNo. 94(c).

292 Colombia'sresponséo Panel gestionNo. 94(b).

293 panama'irst written submissioypara.48 andfootnote 51.

294 The Panel further notes thatticle 1626 of Colombia's Civil Code also prescribes that payment is
one of the means to extinguish obligations.

2% gee Colombia'sesponseo Panel question N®9. See alspara.2.11

2% Article 548a) of DecreeNo. 2685 SeePanama's second written submissiuara.33.
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Article 172 is part bChapter Il ofResolutionNo. 424Q entitled "Control of Customs Valuation" and
not Chapter Ill on "Determination of Customs Valuatioftticles 174-217)2%

7.113 According to Colombiait is "well establishedin case lawthatthe placement of a domestic
provision is asignificantfactor when assessing theeaningof that provision®®® In support of that
statement, Colombia céex GATT Panel ReportUSi Tobacco in which the panel considered as
"significant” that the provision under discussion was entitlechdRies", in order to conclude that

certain additional assessment and purchase requirements mandated by the norm were treated under
United Statesdomestic law as "penalties” and not as a "separate fiscal me&8ure".

7.114 The Panel agrees that the placement afomestic provision may be "significant" when
establishing its meaning. Still, as acknowledged by both pattegosition of a provision canniog
deemed as "determinativ&’. In the case at hand, the Panel is not persuaded by the argument that the
placement ofArticle 128.5e) of DecreeNo. 2685 and Article 172.7 of ResolutionNo. 4240 entails
thatthese provisionsefer exclusively to customs control and not to customs valuation. First, in the
GATT panelon US1 Tobaccoreferred to by Colombia, thetleé of the provision at stake was only

one out of many factors that were taken into account to interpret its meahdattionally, dl the

factors considered by thgpanel in US i Tobaccowere in themselves not contradictory thereby
confirming that the aditional assessment and purchase requirements mandated by the measure at
stake were considered as "penaltf®"In contrastthe various factors considered by the Panel thus
far in this disputesuggest that indicative prices are in fact used to deterthene€ustom value of
subject goods Additionally, as noted by Panaf1a Colombia's reasoning is contradicted by the fact
that an adjacent provisiorrticle 128.8 of DecreeNo. 2685 which authorizs official prices, has

been described by Colombées "maling] sure that the government set price would be used as the
basis for customs valuatiof® Both Article 128.5e) and Article 128.8 of DecreeNo. 2685 are

placed under the title "Ordinary ImportationAs Colombia has admitted thatticle 128.8 addresses

a controversyn which customs valuation (and not only customs control) takes place at the time of
inspectior™, it is conceivablethat Article 128.5, which is part of that same Article, domst
exclusivelyaddressnatters of'‘customs control”, buthay ako concerrcustoms valuation.

7.115 The Panel thus considers that the placemenfrtitle 128.5e) of DecreeNo. 2685 and
Article 172.7 of ResolutionNo. 4240 cannot be considered as sufficient evidence butrall the

297 Colombia's first written submissipparas. 780.

298 Colombia'ssecond oral statememara.22.

29 GATT Panel ReportUSi Tobaccgpara.76.

390 Colombia'ssecon oral statemenpara.22. Panama quotes two instances in which the Appellate
Body found that the manner in which the municipal law of a WTO Member classifies or labels an item cannot
be determinative of the interpretation of a WTO agreements andrisigad, such determination must be based
on the "content and substance" of the instrumse¢Appellate Body ReportJSi CorrosionResistant Steel
Sunset Reviewara.87, footnote 87 and Appellate Body RepddS1 Softwood LumbelV, para.65). The
Panel agrees with Colombia that these two decisions are not applicable to the specifics of this case. While these
Appellate Body decisions refer to tbeacemenbf a domestic provisioas a factor in determinintpe meaning
of theterms of a WTO Agreementhe present case refers glacemenbf Article 128.5€) within the context
of Colombia'sdomestic legal system. See Panarfies$ oral statement,para.94, Panama's second written
submissionpara.10.

301 GATT Panel ReportJSi Tobacco paras. 781

302 panama’s second written submissimara.9.

393 Colombia's first written submissippara.87.

304 SeeColombia's second written submissigara.59 (Colombia explained that "l 'payment' of
duties (paga los tributo$ [referred to inArticle 128.5€)] is a general reference to a cash payment in the amount
of the duties under discussion and does not refer to the final liquidation of duties as referred to in for example
Article 128.8 in respect oprecios oficiales('se liquide los mayores tributos ddps de pagd)'); See also
Colombia'sresponseto questionNo. 5(d) from Panamaand Colombia's first written submissiprparas37
and110.
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textual and contextuatvidencewhich suggest that these provisioreddress matters afustoms
valuation.

Analysis of the challenged provisions in the context of Andean Community law

7.116 Colombia further submits that the context in which the challenged provisions must be read
should also includ@rticles 51(1) and 61(1) of Andean CommunResolution346 which, Colombia
argues, have direct effect in Colombia and prevail over Colombian domesff€ law.

7.117 Article 51(1) of Andean CommunitiResolution846 prescribes that the importer may obtain
the releasef the goods if he provides a guarantee in the form dfaaza, depoésito u otro medio
apropiadd.®® Similarly, Article 61(1) states that, when the final determination of the customs value
needs to be delayed, the importer may obtain the release obdlds f he provides a sufficient
guarantee in the form offianzas bancarias o de compafiias de seguros, depdsito u otro medio
apropiadd.®’ Based on these provisionshich Colombiacontends form part of its domestic law,
Colombia arguesthe importer is Bvays allowed to obtain the release of the goods if he provides a
guarantee in the form of a security, deposit or in any other f&fm".

7.118 Preliminarily, the Panel considers it necessary to address whether Andean Community
Resolutions form part of Colombia'smestic law, before determining whether an importer is eligible
to submit a guarantee to obtain release of the golodhe Panel's view, Colombia hdsmonstrated
that Andean Community legislation has "direct efféantColombiaand thus, as a generainziple,
Community law provisiongo not require "implementing” or "enabling” legislation so as to be applied
at the national level® Nevertheless, in the light of the explicit wording of Andean Community
Resolution846, the Panel considers thHatther regulation is necessary at the national lémebrder

for guarantees to be considered as an accepfabhe of a deposit. IndeedArticle 61 of
Resolution846 1 the 'lex speciali$ that governs the posting of guarantees in Andean Community
Resolution846 1 provides that the customs legislation of each Member sthalfitify the form
procedures and opportunity for the posting of a guardfte&ccordingly, he Panel understands that,

in the absence of any explicit reference in Colombian domestic legmstaticash deposits" as a form

of guaranteg and in the absence ofany deta$ concerningtheir "forma, procedimientos y
oportunidad, the "cash deposii’ not an acceptable form of guarantee within Colombian law, on the
basis ofArticle 51(1) of Andean GmmunityResolution846.

7.119 Inthe Panel's viewColombia has had many opportunities to provide for the "form, procedure
and opportunity" of guarantees in the formad€ash deposit, as required by ttedevant Andean
Community legislation, butappears thudar not to have done so As noted before, several
amendments were made to the Colombian Customs StatutRemwiutionNo. 4240 after Andean
CommunityResolution846 was published in th8aceta Oficial del Acuerdo de CartagenBlone of

%95 SeeExhibit COL-39.

308 Exhibit COL-6 (Article 51 reads" élas Administraciones Aduaneras de los Paises Miemteda
Comunidad Andina, haran uso del procedimiento que se establece a continpacidia verificacion y
comprobaci - -n del val or declarado é En |l os casos &e€en
importador podra retirar las mercancias, sigsta una garantia suficiente en forma de fianza, depdsito u otro
medio apropiado, que cubra el pago de los Derethos

397 Exhibit COL-6 ("En los casos en que resulte necesario demorar la determinacién definitiva del
valor en aduana de las mercancias impdds, el importador podra retirar sus mercancias si, cuando asi se lo
exija, presta garantia suficiente que cobra el pago de los Derechos Aduaneros y demas gravamenes a los que
eventualmente estarian sujetas tales mercancias, mediante fianzas bancagasompmhfiias de seguros,
depdsitos u otro medio apropidfo

3% Colombia's first written submissipparas. 10203 Colombia's second written submissiparas.

60-66, Colombia's first oral statemeipiara.29; Colombids response to Panel question 4.

%99 Exhibit COL-39; Exhibit COL-62.

310 Article 61, para.4, Andean Community Resoluti@46.
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these modified the Colombian domestic provisiorgoverning the available types of guarantees.
Furthermore Colombia’'s"Manual de Valoracior Orden Administrativa 0005 dated 29 December

2004 (almost five months after Andean Commuitgsolution846 entered into for¢& similarly

does not envision the instrument of the "cash deposit' as an appropriate form of guarantee, instead
prescriling the posing of a bank guarantee or a guarantee provided by an insurance coftffpany

7.120 Accordingly,the Panels not persuadethat Colombia'sown lawsareWTO-consistenbn the
basis of a provisiolf Andean Community law thatllows importers to obtain the release of goods
subject taconstitutinga guarantee as eitherfiathza, dep6sito u otro medio apropiddd®

Analysis of the spedif cases of application @fdicative prices

7.121 As discussedbove a Panel may examine a Member's municipal law whenever necessary, by
considering evidence beyond the text of the legislation, inclugiogf of the consistent application

of such laws™ The parties have provided the Panel with three specific cases of application of the
challenged provisions that the Panel will now consider: Exhibit 80OExhibit COL-9 (as
complanened by Exhibit COL64) and Exhibit PAN63 (as partially complenerted by

Exhibit COL-49). The Panel would like to stress that it is not conducting an analysis of Panama's "as
applied" claims, but rather looking at the specific examples provided by the parties in order to better
ascertain the operation ofArticle 128.5e) of DecreeNo.2685 and Article 172.7 of
ResolutionNo. 4240

7.122 The examples provided by the parties inclddeumentary evidence of all the stages in the
so-called "postimportatio’ procedure i.e requests by the importers for the official liquidation,
responses by #Division de Fiscalizaciomnd theDivisién de Liquidaciénand final decisions by the
Legal Divisionof the relevant customs administration the tecurso de reconsideracibithat were
presented by the importers to challenge the decision byitfision de Liquidacion The parties
submitted additional evidence of applications of indicative prices to specific importers within Exhibit
COL-7, Exhibit PAN51 and Exhibit PAN52, however the Panel will not consider these within its
analysis as the evideneeincompleté’®

7.123 As a principal matterColombiaargues thathe case#n Exhibit COL-8, Exhibit COL:9 and
Exhibit PAN-53illustratethat the "payment"fahe duties under discussion are in effeggh deposit

311 Article 1.1.2,Orden AdministrativedDd0005/2004 Fundament o Legal é Regl amenr
de la Decision 571 adoptado por la Resolucion"346

312 Article 2.6.2, Orden AdministrativaD0005/2004 (Cuando asi se requiera, el importador debera
constituir ante la Divisiébn Servicio al Comercio Exterior o a la dependencia que haga sus veces, de la
Administracion Aduanera por donde se realiza el trAmite de nacionalizaoita garantia bancaria o de
compafiia de seguroa favor de la Naciéni U.A.F. Direccion de Aduanas, por el término de un afio, asi: 1.
Por el cien por ciento de los tributos aduaneros que pudieran causarse, por la diferencia entre el valor
declarado porel importador y el precio de referencia o el que el inspector establezca con base en datos
objetivos y cuantificablés

313 Additionally, as noted by Panama, the figure of a "guarantee in the form of a cash deyosit"
Colombia claims to have adopteatbes not seem to reflect the type of guarantee that is required under Andean
Community law. First;Panama submits thaolombia's obligation undeResolution846 only applies to
individuals (The Panel notes that Articl of Andean CommunitiResolution846 states that in the case of
individuals or ‘personas naturaldswho are not eligible to post a bank or insurance bond, indivdduneduld
nonetheless be allowed to constitute a guarantee in the form of a deposit). Beoamia emphasizes tlia¢
cited norm refers to "bank deposits" and not to "cash deposits" or direct payments to the customs administration.
See also Panamatssponséo Panel question N@5(a).

34See parar.93

315 Exhibit COL-7 includes a brief narrativsummary of a series of cases in which importers were
required to correct the declared value. ExHi#N-51 and ExhibiPAN-52 provide an example of a case in
which an importer at first did not correct the import declaration, and then subsequentiytibde latter
Exhibits only provide the respectives "Actas de Inspeccion”, however.
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However, thisdoes not appear to be refleciadhe documentation included among thehibits. In

fact, the language of thexhibits strongly suggests that both the importer and the customs officials
treat the sums paid in excess as a "payment" and not as a "guarantee in the form of a deposit". Fo
instance, in Exhibit COI8, the importer filed a request for official liquidatidor the purpose of
obtaining a reimbursement aftistoms taxes paid in exced¥ The importefurther explains that the
adjustment of the value resulted in gaymentof customs duties and sales tax in excéSs"The
Divisién de Liquidacionin turn, found that the total value of thestoms taxekquidated and paid
based on the customs value resulted in a benefit for the importer in terms of the incdfie tax.
Similarly, when considering therécurso de reconsideracitrfiled by the importer, the Legal
Division of the relevant customs administratiooted that the Division de Liquidacionfailed to
acknowledge thevalue paid in excesand, consequenthdid not recognize thémporter's right to
obtain the reimbursement of tliquidated and paid customs duti&& Even more telling, the Legal
Division acknowledges that the importer has disbur€et$19898.891 asthe "valor pagado en
exceso en los tributos aduaneros liquidagasinceladds®*

7.124 Moreover, inthe two casesincludedas Exhibit COL8 and Exhibit PANS3, the customs
authorities found that, since the importerdalready received a benefit in the form of a deduction in

its income tax, any refund of the sums paid Xeess would amount to an "undue increase in the
patrimony of the importe®* The Panel notes that if the disbursement were in fact a "guarantee”, it
would not have left the importer's patrimony in the first place. Tawsfundof this sum would have

never amounted to an (due or undue) increase irmohiker patrimony. In the Panel's viewthis
exchangdurther indicates that the nature of the disbursement was a "payment" and not a "guarantee
in the form of a cash depositIn addition,both the imporr and thecustoms authorities considere

request for refund of the sums paid in excess is basekttimte 548a) of DecreeNo. 2685%% As

argued by Panamaegg paragraplv.64 abovg Article 548a) refers to the reimbuement of customs

duties "that have been paid’, and not to the "refund of a guarantee". Thus, the references to
Article 548a) of DecreeNo. 2685 further confirm that payments made undticle 128.5e) of
DecreeNo. 2685are paymentstrictu senspyand mt "guarantees in the form of a cash deposit".

7.125 As an additional matter, the Panel considers that the lengthy delay aaditoamatic nature
of the postimportation process mitigates against considering the payment based on indicative prices
as a type ofjuarantee. Bth Exhibit COL8 and PAN53 revealthat the length of the stalled "post

3¢ ExhibitCOL-8, p. 1 ("...me dirijo respetuosamente a ustedes con el objeto de solicitar la
liquidacién Oficial de Revisiode valorpara.la devolucion de los tributosspg ados en exceso €é to
el valor en aduanas fue ajustado con los precios indicaévbs

317 Exhibit COL-8, p. 3 (En el momento de nacionalizar la mercancia con el fin de obtener el levante

de | a mi sma s egenarandose un pagad deliitasladuanerés en exceso").

318 Exhibit COL-8, p. 126 (& encontrando que el valor total des tributos liquidados y pagados
sobre el valor en aduana una vez efectuado el ajuste al prfeoib.é se contabiliz:- en | o re
como mayorvalo d el inventario é obtuvo un bene¥Xicio en el P

319 Exhibit COL-8, p. 155 (La controversia versa en la negativa por parte de la Division de
Liguidacion en expedir el acto administrativo correspondiente que reconoacloelpagado en excesde
$19.898.890 y en consecuencia, se le permita solicitar la devoluciébn de la parte correspondiente al
sobrearancel liquidado y pagado en cuantia de $10.152.495

320 ExhibitCOL-8, p. 160 (Resuel veé Art2cul o Tearmmaerde éRec®M® C ez
pagado en exceso en los tributos aduaneros liquidados y cancédgos

321 Exhibit PAN-53 ("al aceptar la expedicion de una Liquidaciéon Oficial de Revisién de Valor
para.los efectos de devolucién en los términos sefialados por eilopetio estariamos frente a un indebido
incremento en su patrimonio toda vez que se beneficiaria doblemente de una suma de dinero que ya utilizé
como quedd demostrado en el estudio té¢hjcdxhibit COL-8, p. 128 (-.. al aceptar la expedicién de una
Liquidacion Oficial de Revision de Valgpara.efectos devolutivos, en los términos sefialados por el
peticionario, estariamos frente a un indebido incremento en su patrimonio, toda vez que se beneficiaria
doblemente de una sur@a’).

322 Exhibit COL-8, pp. 45, p. 127 Exhibit PAN-53.
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importation" process iswo years or moré® As noted inSectionll.B above, the case described in
Exhibit COL-8 began, upon request of the importr,2 April 2006 ancconcludedon 22 February
2008 almost two years laterln turn, the case described in Exhibit PAR (and Exhibit COL49)
was initiated orL0 July 2005and did not conclude untll8 December 20Qalmost two and a half
years latef?

7.126 In these casesthe poceedings were initiated upon request of the impdfterColombia
suggested that these cases were initiated by the importer on the basis of a "special procedure" aimed at
accelerating the ordinary process, callBddteso de Peticidr’?® However, m mention whatsoever

can be found in the exhibits to thiBérecho de Bticion". Colombia argued that this silenoethe

exhibits results from the fact that there is no specific form for an importer to exercisketbehb de
peticiori. Colombia contends thahis "Derecho dePeticidn" is a constitutional right, according to
Article 23 of the Colombian Constitution and that, as a fundamental right, it is protected by the special
constitutional injunction calledTuteld', which originates inArticle 86 of Colanbia's Constitutior?’
According to Colombia, "all that the importer has to do is request, on its own initiative, that the
authorities review a specific issue, and the Colombian authorities are then obligated to treat this as a
'Derecho dePeticiori ".*® The Panel is not persuaded by this argumefihe parties have not
provided the Panel with convincing evidence of any decision by the Administration to treat the
requests by the importers as Betecho de Peticihand none of the articles that govern this
"Derecho de Peticidhare quoted by the customs authoritieeen dealing with the importgr
requests?® The Panel thus understands that the plea by the importer in this process was not filed as a
"Derecho de Peticidnaimed at accelerating a process thatl started automatically amc officig

but rather as a request to initiate the process that would leadltmti@acion Oficial de Revision de

Valor and, subsequently, to the refund of the sums paid in excess.

7.127 In contrast to the examples presente&xhibit COL-8 and PAN53, Exhibit COL-9 appears
to indicatethat theimportation documents werent to theDivision de Fiscalizaciéby the Grupo

323 Exhibit COL-9 does not have the necessary time references to determine the lengtiwhblthe
process and, thus, it is not possible to make an assessment of its duration.

324 Exhibit PAN-53. See alsdootnote 36 abve.

325 seeExhibit COL-9, p. 1 and ExhibiPAN-53.

326 Colombias responseo questionNo. 5(b)(iii) from Panama.

%27 Colombias responseo Panel giestionNo. 101(a)

328 Colombia'sresponse to PaneligstionNo. 101 (b)

329 |nstead, the decision in ExhiftOL-8 by theAdmiristracién Especial de Aduana$ Bogota, dated
16 August 2007, cites as the legal basis to forward the importer's requestDivigién de Fiscalizacion
Aduaneraa series of customs regulations that refer toRhasion de Liquidaciéls competence to tartain
processes initiated upon request of the interested phely seek the issuing dfiquidaciones Oficiales de
Correccion o Revisién de Valdemphasis added). In the same vein, the legal basis for the request by the
importer in ExhibitCOL-8 are Aticles514 and 548(a) of Decrén.2685 and Articlés.3 of
ResolutionNo. 5634 of 1999, as modified by Articleof ResolutiorNo. 2200 of 25 March 2003The relevant
part of the decision reads as follows. tle acuerdo al Memorando No. 00297 de 15vidgo de 2007 y del
Concepto No. 530035 del 04 de Mayo de 2007 en los cuales se hace precisién sobreolapetencia que
tiene la Divisiébn de Liquidacion para. adelantar los procesos iniciados a solicitud de parteara. la
expedicion de liquidaciones ficiales de correccion o de revisién de valof é ) . Por | o expuesto
de devolucion por pago en exceso, el estudio de valor y la practica de pruebas previos a la liquidacion oficial de
correccién debe realizarlo la Division de Liquidacion, porcl@l de procede al traslado a la mencionada
Division." (emphasis added)Notably, the latter provision establishes thatEfasion de Liquidaciérshall be
competent to decide in procesdagiated upon request of the interested parnyhich seek thessuing of
Liquidaciones Oficiales de Correccidn o de Revision de almphasis added). ExhilitOL-8, pp. 1 and4.
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Importaciones de la Administracién Local de Aduanas de Medeilimout any request from the

importer?*°

7.128 In sum,thesethree specific cases of application of the challenged provisiess taconfirm

the view that the disbursement that the importer must make in order to obtain the release of the goods
subject to indicative prices is in fact a "payment" and rigiuarantee in the form of a cash deposit".
These three exampleshow that after such a paymentere is a review mechanisduring which
Colombiancustoms authorities determimecustom value according to the criteria established by the
Customs ValuatioAgreementand decide on that basis whether the importer is entitled to a refund of
the sum thatit had paid in excess. The evidence produced by the partigmwever, seems
inconclusive as to whether this review processdalace automatically in allases At any ratethe

review processtself appearsquite lengthy, taikg two years or more for an importer to obtain a
refund.

(i) Conclusion

7.129 The Pane$ analysis inhe previous sectiordemonstrateghat payments made by importers
in the situation desitred by Article 128.5e) of DecreeNo.2685 and Article 172.7 of
ResolutionNo. 4240 are paymentstrictu senstand not "guarantasen the form ofa cash deposit”.
The very terms oArticle 128.5e) of DecreeNo. 2685are revealing: in orddp obtain tle release of
the goods in the situation described by this provision, the imporietpay customs duties and sales
tax on the basis onhdicative prices.A contextual reading of the challenged provisiasswvell as the
examples provided by the partiemfirm this view.

7.130 Accordingly, the Panel concludes that Colombia's use of indicative prices as mandated by
Article 128.5e) of DecreeNo. 2685 and Article 172.7 of ResolutionNo. 4240 constitutes customs
valuationwithin the meaning of th€ustoms Valuatin Agreement Having reached this conclusion

the Panel wilproceed to analydeéanama'slaims undedrticles 1, 2, 3, 5, 6 and 7.2(b), (f) and (g) of

the Customs Valuation Agreement

(e) Whetherthe use of indicative pricefor customs valuation purposés inconsistent with
Articles1, 2, 3, 5, 6 and 7.2(b), (f) and (g) of iastoms Valuation Agreement

7.131 The Panel willnow examine whether the use of indicative prices in the determination of the
customs value of subject imports complies with Artide®, 3, 5, 6 and 7.2(b), (f) and (g) of the
Customs Valuation AgreemenThe Panel notes that this Agreement has never been interpreted by
GATT/WTO panels or the Appellate Body.

7.132 The Panel alsoecallsthat it is addressing Panama's claims "as such". Thel Bzerefore

will not examine the application by Colombian customs authorities of the sequential valuation
methods provided by tHeustoms Valuation Agreemeénteach individual instance. Rather, the Panel
will examine whether the use of indicative psicas provided for inArticle 1285e) of
DecreeNo. 2685andArticle 172.7 ofResolutionNo. 4240is inconsistent with the abowveentioned
provisions.

(1) Main arguments of the parties
7.133 As discussedabove Panama contends that Colombia's use of indicative spficethe

purposes of customs valuation violates each of the sequential meitieddadet forth in Articles-f
of the Customs Valuation AgreementAdditionally, Panama argues the use of indicative prices

30 The Administracion de Aduanas de Medellipursuant to par® of Article 172 of
ResolutionNo. 4240, sent the file to thdivision de Fiscalizacionex officiqg with the purpose ainitiating the
"estudio de valdr. Exhibit COL-64, p. 1
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violatesArticle 7.2(b), (f) and (g) of th€ustons Valuation Agreemensince: (i) the customs value is
determined on the basis of "a system which provides for the acceptance for customs purposes of the
higher of two alternative values"; (ii) the customs value is determined on the basis of "minimum
custcrn%ﬂvalues"; and (iii) the customs value is determined on the basis of "arbitrary or fictitious
prices"

7.134 Colombiamaintains its earlier position th@tdoes not conduct customs valuation based on
indicative price$* Accordingly, Colombiadoes not consgt the use of indicative prices violate
Articles 1, 2, 3, 5, 6 and 7(b), (f) and (g) of thestoms Valuation Agreement

(i) The text of Articleg, 2, 3, 5, 6 and 7.2(b), (f) and (@ the Customs Valuation Agreement

7.135 Panama's claims relate & number ofprovisions of theCustoms Valuation Agreement
namelyArticles 1, 2, 3, 5, 6 and 7.2(b), (f) and (d)he text of these provisions reaasfollows:

"Article 1

1. The customs value of imported goods shall be the transaction value, that is
the price actuly paid or payable for the goods when sold for export to the country of
importation adjusted in accordance with the provision&rt€le 8, provided:

(a) that there are no restrictions as to the disposition or use of the goods by the
buyer other than strictions which:

® are imposed or required by law or by the public authorities in
the country of importation;

(i) limit the geographical area in which the goods may be resold;
or

(iii) do not substantially affect the value of the goods;

(b) that he sale or price is not subject to some condition or consideration for
which a value cannot be determined with respect to the goods being valued,;

(© that no part of the proceeds of any subsequent resale, disposal or use of the
goods by the buyer will acge directly or indirectly to the seller, unless an
appropriate adjustment can be made in accordance with the provisigmscte 8;

and

(d) that the buyer and seller are not related, or where the buyer and seller are
related, that the transaction vaelus acceptable for customs purposes under the
provisions of paragraph 2.

2. (a) In determining whether the transaction value is acceptable for the
purposes of paragragh the fact that the buyer and the seller are related within the
meaning ofArticle 15 shall not in itself be grounds for regarding the transaction value

as unacceptable. In such case the circumstances surrounding the sale shall be
examined and the transaction value shall be accepted provided that the relationship
did not influence the pre. If, in the light of information provided by the importer or
otherwise, the customs administration has grounds for considering that the

331 panama'’s first written submission, paras.-128.
%2 35ee SectioVIl.B.1.
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relationship influenced the price, it shall communicate its grounds to the importer and
the importer shall be givea reasonable opportunity to respond. If the importer so
requests, the communication of the grounds shall be in writing.

(b) In a sale between related persons, the transaction value shall be accepted and
the goods valued in accordance with the provisiohgaragrapii whenever the
importer demonstrates that such value closely approximates to one of the following
occurring at or about the same time:

(1) the transaction value in sales to unrelated buyers of identical
or similar goods for export to the samcountry of
importation;

(i) the customs value of identical or similar goods as determined
under the provisions drticle 5;

(iii) the customs value of identical or similar goods as determined
under the provisions drticle 6;

In applying the foregog tests, due account shall be taken of demonstrated
differences in commercial levels, quantity levels, the elements enumerated in
Article 8 and costs incurred by the seller in sales in which the seller and the buyer are
not related that are not incurrbyg the seller in sales in which the seller and the buyer
are related.

(© The tests set forth in paragraph 2(b) are to be used at the initiative of the
importer and only for comparison purposes. Substitute values may not be established
under the provisias of paragraph 2(b).

Article 2

1. @ If the customs value of the imported goods cannot be determined
under the provisions dhrticle 1, the customs value shall be the transaction value of
identical goods sold for export to the same country of importatiwhexported at or
about the same time as the goods being valued.

(b) In applying this Article, the transaction value of identical goods in a sale at
the same commercial level and in substantially the same quantity as the goods being
valued shall be used determine the customs value. Where no such sale is found,
the transaction value of identical goods sold at a different commercial level and/or in
different quantities, adjusted to take account of differences attributable to commercial
level and/or tajuantity, shall be used, provided that such adjustments can be made on
the basis of demonstrated evidence which clearly establishes the reasonableness and
accuracy of the adjustment, whether the adjustment leads to an increase or a decrease
in the value.

2. Where the costs and charges referred to in parag@raphArticle 8 are
included in the transaction value, an adjustment shall be made to take account of
significant differences in such costs and charges between the imported goods and the
identical good in question arising from differences in distances and modes of
transport.
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3. If, in applying this Article, more than one transaction value of identical goods
is found, the lowest such value shall be used to determine the customs value of the
imported gods.

Article 3

1. (a) If the customs value of the imported goods cannot be determined
under the provisions of Articlels and 2, the customs value shall be the transaction
value of similar goods sold for export to the same country of importation and
expored at or about the same time as the goods being valued.

(b) In applying this Article, the transaction value of similar goods in a sale at the
same commercial level and in substantially the same quantity as the goods being
valued shall be used to determitne customs value. Where no such sale is found,

the transaction value of similar goods sold at a different commercial level and/or in
different quantities, adjusted to take account of differences attributable to commercial
level and/or to quantity, shaile used, provided that such adjustments can be made on
the basis of demonstrated evidence which clearly establishes the reasonableness and
accuracy of the adjustment, whether the adjustment leads to an increase or a decrease
in the value.

2. Where the csts and charges referred to in paragrapbf Article 8 are
included in the transaction value, an adjustment shall be made to take account of
significant differences in such costs and charges between the imported goods and the
similar goods in question arfhg from differences in distances and modes of
transport.

3. If, in applying this Article, more than one transaction value of similar goods
is found, the lowest such value shall be used to determine the customs value of the
imported goods.

Article 5

1. @ If the imported goods or identical or similar imported goods are sold

in the country of importation in the condition as imported, the customs value of the
imported goods under the provisions of tArsicle shall be based on the unit price at
which theimported goods or identical or similar imported goods are so sold in the
greatest aggregate quantity, at or about the time of the importation of the goods being
valued, to persons who are not related to the persons from whom they buy such
goods, subjecotdeductions for the following:

® either the commissions usually paid or agreed to be paid or
the additions usually made for profit and general expenses in
connection with sales in such country of imported goods of
the same class or kind;

(i) the usuh costs of transport and insurance and associated
costs incurred within the country of importation;

(iii) where appropriate, the costs and charges referred to in
paragrapl® of Article 8; and
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(iv) the customs duties and other national taxes payableein t
country of importation by reason of the importation or sale of
the goods.
(b) If neither the imported goods nor identical nor similar imported goods are

sold at or about the time of importation of the goods being valued, the customs value
shall, subjetotherwise to the provisions of paragraph 1(a), be based on the unit price
at which the imported goods or identical or similar imported goods are sold in the

country of importation in the condition as imported at the earliest date after the

importation ofthe goods being valued but before the expiration of 90 days after such

importation.

2. If neither the imported goods nor identical nor similar imported goods are
sold in the country of importation in the condition as imported, then, if the importer
So reuests, the customs value shall be based on the unit price at which the imported
goods, after further processing, are sold in the greatest aggregate quantity to persons
in the country of importation who are not related to the persons from whom they buy
sudth goods, due allowance being made for the value added by such processing and
the deductions provided for in paragraph 1(a).

Article 6
1. The customs value of imported goods under the provisions of this
Article shall be based on a computed value. Compuakee shall consist of the sum

of:

(a) the cost or value of materials and fabrication or other processing employed in
producing the imported goods;

(b) an amount for profit and general expenses equal to that usually reflected in
sales of goods of thersa class or kind as the goods being valued which are made by
producers in the country of exportation for export to the country of importation;

(© the cost or value of all other expenses necessary to reflect the valuation
option chosen by the Member ungh@ragrapl® of Article 8 .

2. No Member may require or compel any person not resident in its own
territory to produce for examination, or to allow access to, any account or other
record for the purposes of determining a computed value. However, infammat
supplied by the producer of the goods for the purposes of determining the customs
value under the provisions of thigticle may be verified in another country by the
authorities of the country of importation with the agreement of the producer and
provided they give sufficient advance notice to the government of the country in
guestion and the latter does not object to the investigation.

Article 7

1. If the customs value of the imported goods cannot be determined under the
provisions of Articlesl throwgh 6, inclusive, the customs value shall be determined
using reasonable means consistent with the principles and general provisions of this
Agreement and oArticle VII of GATT 1994and on the basis of data available in the
country of importation.
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2. No customs value shall be determined under the provisions oAttide on
the basis of:
(a)

(b) a system which provides for the acceptance for customs purposes of the
higher of two alternative values;

() minimum customs values; or
(9) arbitrary or fictitious values."

(iii) The primacy of the transaction value and sequential nature of the valuation methods provided
in Articles 1 to 7 of the Customs Valuation Agreement

7.136 As evidenced by the text of the relevant provisions, @ustoms Valuation Agreemte
provides for sequential valuation methods in Articles 1 through Arficle 1 establishes the primacy
of the transaction value as the valuation method. Wherestoms authorities consider that the
transaction value of the imported goask definedin Article 1, cannotbe used,authoritiesmust
follow, in a sequential manner, the valuation methods provided for in AZtigttansactional value of
identical goods)Article 3 (transaction value of similar good#ticle 5 (deductive method) and
Article 6 (computed value) of th€ustoms Valuation AgreemenWhere none of the methodis
Articles 1to 6 are availableArticle 7 allows customs authorities to resort to any other reasonable
meansto determine the customs valyepvidedsuch methodsare corsistent with the principles and
general provisions of th€ustoms Valuation Agreemeaibhd of GATT1994 In doing so, customs
authorities must not use any of the methods prohibited in paragraphrizctd 7.

7.137 The primacy of the transaction valueaasusbms valuatiormethod and the sequential nature
of the valuation methodserivesfrom the"General Introductory Commentd this Agreement. This
Comment explains that thgrimary basis for customs value under this Agreement is 'transaction
value' as defied in Article 1", while also indicating that "Articles 2 through 7 provide methods of
determining the customs value whenever it cannot be determined under the provigidideot".

In addition, the Preamble to the Agreement makes explicit referentleetarucial role of the
transaction value in customs valuation

7.138 The Panel therefore understands thaiGhstoms Valuation Agreemeéntipose an obligation

on national authorities to determirike custons value of imported goods based on the "transaction
value" and, whenever that is not possible, to sequentially apply the customs valuation methods
provided for in Articles 1, 2, 3, 5, 6 and 7.1 of the Agreement.

7.139 In order todeterminewhether Colombiacomplieswith this obligation, the Panehust
determine waether the use of indicative prices reflects the "transaction value", or any of the
methodologies set out by those articles.

(iv) Whether the use of indicative prices constitute any of the valuation methods provided for in
Articles 1, 2, 3, 5 and 6 of the Custs Valuation Agreement

7.140 The Panel will firstexamine whether the use of indicative prices reflects any of the
methodologies provided for in Articles 1, 2, 3, 5 and 6 ofQhstoms Valuation Agreement

7.141 The Panel recalls thats @&xplained inSectionll.B above indicative prices are determined
a priori, for broad categories of productss a result of surveys undertaken by the DIAN on the basis
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of past imports®® They are calculated based on theerage production costé theimported goods,
when available, or otherwise, dme lowest price actually negotiated or offeredifoportation ofthe
good irno Colombia

7.142 The Panelconsidersthat national customs authorities are required to apply the various
customs valuation methottsd down in Articles 1, 2, 3, 5 and 6 of theistoms Valuation Agreement
on a caséy-case basiso as taeflectthe particularconditions of the sale of the product in question.
The Panel considers thitasmuchasthe customs values for subject gemre established on a fixed
basis for broad categories of productsithout any examinationof the specific circumstances
surrounding the transaction at issuelicative prices do not reflect any of the methodologies set out
in the referred provisior8* In fact, as acknowledged by Colombia, "the customs value as
determined following the methods of th€ustoms Valuation Agreemgmtill indeed be different
from the indicative price in practically all casé¥”.

(v) Whether the use of indicative prices is cetent with the obligation to conduct customs
valuation according to the sequential methods laid down in Articles 1, 2, 3, 5 and 6 of the
Customs Valuation Agreement

7.143 The Panel acknowledges that the sequential nature of the various valuation methods permits
national customs authorities pgoceedfrom one method to the next without violating the previous
method, provided thérmer cannot be used. However, the structure and design of the indicative
prices systemas provided in Article 128.5e) of DecreeNo.2685 and Article 172.7 of
ResolutionNo. 4240 as well as the various resolutions establishing indicative pripesjens
Colombian customs authorities from sequentially applying the customs valuation methods provided in
Articles 1 through 6. Indeed, wheatetermining the value of subject goods imports, Colombian
customs authorities are required to systematically apply a methodology that does not reflect any of the
methods provided for in these provisions, i.e. the use of indicative prices, unless thetitraak

value is higher than the indicative price.

7.144 The Panel therefore finds thdtrticle 128.5e) of DecreeNo. 2685 and Article 172.7 of
ResolutionNo. 4240as well as the various resolutions establishing indicative prdeish together
mandate theuse of indicative prices for customs valuation purposes inconsistent with the
obligation to conduct customs valuation of subject goods based on the sequential application of the
methods established by Articles 1, 2, 3, 5 and 6 o€itoms ValuatioAgreement

333 See Methodology for the Determination of Biefnce Priceqp. 1215 (Exhibit PAN-18). See also
para.2.7.

334 Thus, as noted by Panamadicative priceaveno relationwith the price actually paid or payable
for the good, taking into account the specific circumstances surrounding the tranaadsisume. Hence, the
Panel is of the opinion that indicative prices do not reflect the "transaction value" as defined byl Artithe
Customs Valuation Agreemenin addition Colombia's customs officers do not assb&stransaction value of
identical or similar goods solfbr export to Colombiat approximatelythe same time as the product in question
in compliance with Article and 3 of theCustoms Valuation Agreementolombian authorities similiarlgo
not conduct an inquiry into the unit pe at which the imported goods or identical or similar imported goods are
sold in the greatest aggregate quantity, at or about the time of the importation of the goods being valued, to
unrelated personsn accordance with thenethodologyset forthin Article 5. Finally, indicative pricesare not
established taking into accoutfie factors listed irArticle 6, such as the cost or value of materials and
fabrication; an amount for profit and general expenses; and other expenses including cost of tcadipgrt,
unloading and handling charges and insurance. Although in determining indicative prices, Colombian customs
authorities factor "the costs and expenditures of production" and "profit", these variables are considered on
"average" and for broad caieries of products. Articl6, in contrast, clearly refers to the costs of production of
the specific products that are being imported, as can be inferred from Arfi¢é and its Note.

33% Colombia's response to question No. 5 from Panama. Colombiierfstates that “the likelihood
that the customs value [determined on the basis of the methods of Atiicled the Customs Valuation
Agreemeritis identical to the indicative price which is an average price is so small that indeed it is correct to say
the customs values will, practically speaking, be different from the indicative price in all cases".
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(vi) Whether the use of indicative prices iiconsistentwith Article 7(b), (f) and (g)of the
Customs Valuation Agreement

7.145 Additionally, Panama argues the use of indicative prices viokategde 7.2(b), (f) and (g) of

the Customs Valuation Agreamt, since: (i) the customs value is determined on the basis of "a system
which provides for the acceptance for customs purposes of the higher of two alternative values"; (ii)
the customs value is determined on the basis of "minimum customs values"ii)atine (ustoms

value is determined on the basis of "arbitrary or fictitious pricgs"

7.146 The Panel notes thatticle 7.1 of the Customs Valuation Agreemeaitows national customs
authorities to resort to reasonable means of valuation where the custamsot/ainported goods
cannot be determined under the methods provided fdkrticle 1 through 62’ Paragraph 2 of
Article 7 further provides that those reasonable means cannot be determined using a series of
prohibited customs valuation methods.

7.147 With repect toArticle 7.2(b)of the Customs Valuation Agreememanama contends that the
requirement established #Article 172.7 ofResolutionNo. 4240to useanindicative price for customs
valuation purposes whenever the transaction value is lower thandibetive price is tantamount to

the acceptance of the higher of two alternative vaitietn relation toArticle 7.2(f) of the Customs
Valuation AgreemenPanama claims that the indicative prices are minimum customs values because
importation ofproductssubject to indicative prices will not be permitted unless this minimum value is
declared by thémporter®° Panamaalso claims that, since the customs value of the goods is not
based on the actual circumstances of the sale, but rather on the basishefah gevey, indicative
prices are, in effect, arbitrary and fictitious pricescontravention ofArticle 7.2(g) of the Customs
Valuation Agreemenit®

7.148 Colombiahasnot submited any specific counterargument with respect to Panama's claims
under Article 7.2 of the Customs Valuation Agreemepther than the general contention that
indicative prices are not used for customs valuatiompgses.

7.149 The Panel considers that Article 128.5e) of DecreeNo.2685 and Article 172.7 of
ResolutionNo. 424Q as well as e various resolutions establishing indicative prices, imptdse
acceptance for customs purposes of the higher of two alternative "valugs explained in
Sectionll.B above for products subject to indicative prices, tomss duties and sales taxes are levied

at the time of inspection on the basis of the higher of two values: the declared value or the indicative
price®* The Panel therefore finds thatticle 128.5e) of DecreeNo. 2685 and Article 172.7 of
ResolutionNo. 4240as well as the various resolutions establishing indicative prices, which mandate
the use of indicative prices for customs valuation purp@sesnconsistent witlrticle 7.2(b) of the
Customs Valuation Agreement

7.150 Moreover, as also explained abowe,cases in which the declared value is lower than the
indicative priceanimporter has to "correct” the import declaration and pay custom duties and sales
tax based on the indicative pri¢é.If the importer refuses to do siie importethas no choicedt to

re-ship the goods or abandon them. As a result, only two possible scenarios exist when subject goods

33 panama'’s first written submission, paras.-128.

337 Article 7.1 provides as follows:If'the customs value of the imported goods cannot be determined
under the provisions of Articles through 6, inclusive, the customs value shall be determined using reasonable
means consistent with the principles and general provisions of this Agreement and of\VAraél&SATT1994
and on the basis of data availabighe country of importatioh.

338 panama'§irst written submissionparas125-126.

339 panama'§irst written submission, para27.

340 panama'§irst written submission, para28.

3lgee para2.8.

32g5ee para.8-2.9
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are submitted for customs clearance: either customs duties and sales tax are collected on the basis of a
value equal or higher than the indicativécp; or the goods are not imported into Colombian customs
territory at all. In practice, this results in a system in which customs duties and sales tax are never
levied on the basis of a value lower than the one provided by the indicative price.sFeasuin, the

Panel concludes that indicative prices amount to "minimum prices" and, therefore, finds that
Article 128.5e) of DecreeNo. 2685 and Article 172.7 ofResolutionNo. 4240as well as the various
resolutions establishing indicative pricegich mandate theuse of indicative prices for customs
valuation purposeare also inconsistent withrticle 7.2(f) of theCustoms Valuation Agreement

7.151 Having found that Article 128.5 e) ofDecreeNo.2685 and Article 172.7 of
ResolutionNo. 4240 as well as thearious resolutions establishing indicative prices which mandate
the use of indicative prices for customs valuation purposes are inconsistent with Articles 7.2(b) and
7.2(f) of theCustoms Valuation Agreemettte Panel does not consider it necessaryrtbdurule on

the consistency of these Colombian domestic provisions with Article 7.2(g) Gustems Valuation
Agreement

() Conclusion

7.152 For the reasondiscussed above, the Panel finds thgticles 128.5¢) of DecreeNo. 2685

and 172.7 oResolutionNo. 4240, as well as the various resolutions establishing indicative prices, by
mandating thaise of indicative prices for customs valuation purp@sefconsistent'as such with

the obligation established the Customs Valuation Agreemetat apply in a sguential mannerthe
methods of valuation provided Articles 1, 2, 3, 5 and 6 of the Agreement

7.153 The Panel further finds thafirticles 128.5¢) of DecreeNo.2685 and 172.7 of
ResolutionNo. 424Q as well as the various resolutions establishing indiegirices, by mandating

the use of the higher of two values or a minimum price as the customs value of subject goods, are
inconsistent'as such with Article 7.2(b) and (f) of theCustoms Valuation Agreementherefore,
notwithstanding thd”aneks findingthat Colombia's use of indicative pricesnist inconsistent with

Article 7.2(g) the Panel finds that such methodoladyes not constitute a "reasonable means [of
customs valuation] consistent with the principles and general provisions @utems Valation
Agreemernitpermissible undeArticle 7.1.

7.154 Having found tha#rticles 128.5€) of DecreeNo. 2685and 172.7 oResolutionNo. 424Q as

well as the various resolutions establishing indicative prices'aresuch" inconsistent with the
Customs Valuadn Agreementthe Panel considers it unnecessary to further examine Panama's "as
applied" claims. As discussed SectionVII.A.1(c)(iii) above, aseach of the individual applications

of indicative prices to import trandamns has been based on WA@onsistent legislation, such an
analysis would bennecessar{’

7.155 In reaching its conclusions, the Panel receggihat WTO Memberfiave a legitimate right
to apply measuresimed at combating undéervoicing, smuggling and may launderingHowever,
these measures should W8 O-consistenor fall within the exceptions included in Article X&f the
GATT1994which allow WTO Members to justifyrmotherwiseNTO-inconsistent measure.

335ee parar.44



WT/DS366/R
Pagelll

C. WHETHER COLOMBIA'S USE OF INDICATIVEPRICES TODETERMINE THE VALUE OF IMPORTED
TEXTILES, FOOTWEAR AND OTHER RODUCTS FOR THE PURBSE OF LEVYING SALESTAX IS
INCONSISTENT WITHARTICLE Ill:2, FIRST SENTENCE OF TH GATT1994

1. Main arguments of the parties

7.156 Panamalaims that the se of indicative priceasthe basito determine the value of imported
textiles, footwear and other products fore tpurpose of levying sales tag inconsistent with
Article 111:2, first sentence, of th&ATT1994 In Panama's view, the sales tax is imposed "in excess
of" the saés tax imposed on like domestic products as the potentially like domestic products are
subject to sales tax on the basis of the actual sale price of the pfédidbtwithstanding the
application of the same tax rate, Panama asserts that imported peatustfl be taxed "in excess"

of like domestic products if the application of differential tax bases leads to the imposition of higher
taxes for imported product§ Furthermore, sinceArticle lll protects the "equal competitive
relationship between impiad and domestic product8and depends on the "potential impact rather
than or;3 ﬂ;e actual osequenced”, Panama submits thétere is at least potentially a like domestic
product:

7.157 Panama contends that Colombia has admitted that the tax base for dguoedscis the
transaction valu&?® In contrast, Panama notes that importers subject to indicative prices do not have
the option undedrticle 459 of the Tax Code to demonstrate that the invoiced value is the actual
transaction value, but must instead apalyigher value based on the indicative pfiée.Thus,
whenever indicative prices are applied, imports are taxed in excess of like domestics products. Due to
the possibility of a violation, Panama argues that exceptional situations where the indidedivie pr

the same as the transaction value are not relevant to the determinatiorAdiadenll:2, as the
"exposure of a particular imported product to a risk of discriminatibalready constitutes a form of
discrimination®™* Panama further argues thdtis not required to show specific instances of
Article 111:2 violations because differential tax treatment is itself sufficient evidence of discriminatory
treatment to show inconsistency walticle I11:2.%

7.158 Colombiacontends that there is no provision Colombian law requiring the sales tax on
imported products to be imposed on the basis of indicative prices. Colombia nofesi¢cteatt59 of
Colombia's Tax Code only provides that the basis for assessing internal taxes on imported products is
the same as that used to determine customs ddtfeShus, Colombia contends, the basic premise of
Panama's claim is flawed, as the tax base for imported goods is not the indicative price of the product
but the value of the goods used to determine customs dutiiel, according to Colombia, is not
determined based on indicative prices, but on the basis of methods set ouCustihims Valuation
Agreement® Moreover, Colombia draws tHeanel'sattention to the fact that Panama has failed to
offer "even one speiit application" of the Colombia's law that would support its argurfiént.

344 panama'’s first written submission, patrd9.

345 panama refers to the Appellate Body Repordigentinai Hides and Leather Panama's second
written submission, pare86.

34 panama refers to the Appellate Body Repodapani Alcoholic Beverages

347 panama refers to the GATT PaRaport m USi Sectior337.

348 panama'’s first written submission, pard6.

39 panama's second written submission, paBa.

%%panama's second written submission, pa8a.

%1 panama refers to the GATT Panel ReporE&Ci Oilseeds |

%2 panama'’s first written submission, parao0.

%3 panama refers to the Panel Reportratonesia Autos

34 Colombia's second written submissipara91.

355 Colombia's first written submission, paras. 165; Colombia's second written submission,
para.91.

356 Colombia's first written submission, paf#7
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Colombia further disputes Panama's assertion that the sales tax of domestic products will always be
calculated on the basis of the transaction value. According to Colombia, justtlas case of
imported goods, the sales tax on domestic products may, in cases of undervaluation, be based on a
value different from the declared valté.

7.159 Colombia further argues that Panama has failed to meet its burden of proof under
Article 111:2. In Colombia's view, Panama fails to demonstrate that the sales tax on imported products
is not just "different in a neutral sense of the wdttbut that the difference leads to imported goods
being taxed "in excess" of like domestic proddttsColombia noteshat Panama does not contest

the fact that the same tax rate is applied for both domestic and imported prf6Huetsther, any
difference in the application of differential tax bases is not considered determinative &% dnch
addition, Colombia statahat Panama failed to explain the alleged negative impact on competitive
opportunities’®

2. Consideration bythe Panel
@) Legislation applicable to the calculation of sales tax for imports subject to indicative prices

7.160 In addressingPanama claims under th€ustoms Valuation Agreemeint SectionVIl.B.2(a)
abové®, the Panekstablishedhat thelegislation mandating the use of indicative pricesnprises
Article 128.5e) of DecreeNo. 2685 and Article 172.7 of ResolutionNo. 4240 aswell asa seriesof
resolutions establishing indicative pric&. The Panel understands that Panama, under the present
claim, is challenging "as such" the consistency of all these provisionsAxdittie I11:2 of the
GATT1994

7.161 In addition, Panama hadentified a number of tax provisions within Decree 624 of 1989 that
it considers relevant to the present claim, although Panama has not explicitly challenged these
provisions.

7.162 Article 447 of Decree 624, in turn defines the taxable baBagg gravabl§ applicable to the
calculation of sales tax for all goods sold in Colombia:

"En la venta y prestacion de servicios, la base gravable sera el valor total de la
operacién, sea que ésta se realice de contado o a crédito, incluyendo entre otros los
gastos diretos de financiacion ordinaria, extraordinaria, 0 moratoria, accesorios,
acarreos, instalaciones, seguros, comisiones, garantias y demas erogaciones

357 Colombia's first written submission, paras. 1688.

338 Colombia's first written submissi, paral156.

39 Colombia refers to the Appellate Body Reportslapani Alcoholic Beverages land Canadai
Periodicals. Colombia's first written submission, paras. 440.

350 Colombia's second written submission, pag.

31 Colombia refers to the PanBeport onDominican Republid Import and Sale of Cigarettes.
Colombia's second written submission, p&.

%2 Colombia refers to the Panel Report@aminican Republié Import and Sale of Cigarettemd
the Appellate Body Report iArgentinai Hidesand Leather. Colombia's first written submission, pafa9.

363 Seealso para.7.36, discussing Colombia's challenge to Panama's identification of the measure at
issue. Additionally, the Panel has includédicle 453 of Decree 624 above as Colombia has referred to this
provision in defence of its methodology applied to domestigaibduced goods.

%4 The various resolutions establishing the applicable indicative prices are: ResNititBilO of
26 June P07, as modified byResolutionNo. 11412 of 28 September 2007ResolutiorNo. 7511 of 26 June
2007 ResolutiorNo. 7509 of 26 June 2007, as modified BgsolutionNo.11414 of 28 September 2007
ResolutionNo. 7512 of 26 June 2007, as modified Besoldion No. 11415 andResolutionNo. 7513 of 26
June 2007.
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complementarias, aunque se facturen o convengan por separado y aunque,
considerados independientemente, @@scuentren sometidos a imposicion

7.163 Article 459 of Decree 624, which establishes the basis for the imposition of sales tax on
imported goodsprovides in relevant part as follows:

"La base gravable, sobre la cual se liquida el impuesto sobre las venésaso de
las mercancias importadas, sera la misma que se tiene en cuenta para liquidar los
derechos de aduana, adicionados con el valor de este gravamen

7.164 Article 468 of Decree 624 establishes a sales tax rate geiéentapplicable to all goods
sold in Colombia:

"La tarifa general del impuesto sobre las ventas es del dieciséis por ciento (16%), la
cual se aplicara también a los servicios, con excepcién de los excluidos
expresamente. lgualmente, la tarifa general ser& aplicable a los bienes datgue t

los articulos 446, 469 y 474 y a los servicios de que trata el articulo 461 del Estatuto
Tributario.”

7.165 Panama is therefore nohallenging the WT&onsistency ofArticles 447,459 and 468of

Decree 624 ds such but considers these provisioasrelevant context for the Pansl examination
of the WTGconsistencyof the use of indicative pricesith Article IIl:2 (and Article 111:4 in the

alternativé of the GATT19943%

(b) The Panét approach to Panafe&laim undeArticle ll1:2, first sentence

7.166 Panamédas requested the Panel to determine whether the use of indicative prices rather than
the transaction value as the basis for assessing the sales tax on subject imports results in the
imposition of tax in excess of that levied on like domestic product®lation of Article 111:2, first

sentence. As indicated above, the Panel has established that the legal provisions at issue are
Article 128.5e) of DecreeNo. 2685andArticle 172.7 ofResolutionNo. 424Q as well as a number of
resolutions establishinghdicative prices. Panama is not challenging the various tax provisions
identified above but has simply referred to them as relevant context for the interpretation of the
indicative prices provisions.

7.167 The Panel recalls its findings concerning the consistef the challenged provisions with the
Customs Valuation AgreeméntSectionVIl.B.2(f) aboveasit considers them relevant to the present
claim underArticle III:2, first sentence. The Panel found that ArtitR8.5€) of DecreeNo. 2685

and Article 172.7 ofResolutionNo. 424Q as well as the various resolutions establishing indicative
prices, by mandating the use of indicative prices for customs valuation purposes, are incdasistent
such' with the obligation estatshed in theCustoms Valuation Agreemetat apply, in a sequential
manner, the methods of valuation provided in Articles 1, 2, 3, 5 and 6 of the Agreement.
Furthermore, the Panel found that Articlek?8.5€) of DecreeNo.2685 and 172.7 of
ResolutionNo. 424Q as well as the various resolutions establishing indicative prices, by mandating
the use of the higher of two values or a minimum price as the customs value of subject goods, are
inconsistent "as such" withrticle 7.2(b) and (f) of th&€€ustoms Valu&n Agreement.

7.168 In this respect, the Panel recalls tAaticle 459 of Decree 624, which establishes the taxable
base for the imposition of sales tax on imported goods, provides in relevant part as filbowase
gravable, sobre la cual se liquida enpuesto sobre las ventas en el caso de las mercancias
importadas, sera la misma que se tiene en cuenta para liquidar los derechos de aduana, adicionados
con el valor de este gravaménThe Panehotes thatArticle 459 simply refers the determination of

3% panama's responsePanel question No. 91.
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the relevantbase gravabldo the legislation establishing the customs value of imported goods, and
does not address the use of indicative prices. This provision providdhdhaikable baser base
gravablefor the purposes of collecting sales tax onamed goods will be the same as the one used

for levying customs dutigswhich is to say, the customs valu&he Panel considers that its finding

that the use of indicative prices as the customs value is a prohibited method un@esstibras
ValuationAgreemenhas a direct impact on the present claim. Indeed, if Colombia is not allowed to
use indicative prices in order to determine the customs value of imported goods, it will also not be
permitted to use indicative prices as the basis for taxing impgdeds. As notedArticle 459 of

Decree 624establishes that the basis to calculate sales tax will be the same as the customs value.
Consequently, in the Panel's view, the exclusion of indicative prices as a customs valuation method
will automatically reult in the elimination of indicative prices as a valid means to determiragae
gravablefor calculating sales tax.

7.169 Hence, the Panel concludes that its findings pertaining to the-iWdaDsistency "as such" of

the legal provisions imposing the use nflicative prices provide a positive solution to the dispute.
Accordingly, the Panel concludes that it is not required to continue its analysis and make specific
findings on the consistency "as such" Afticles 128.5e) of DecreeNo.2685 and 172.7 of
Reslution No. 4240as well as the relevant resolution imposing indicative prices Awvtible 111:2 of

the GATT1994

7.170 ThePanelrecallsthat its findings in relation to Articles 1 through 7 of thestoms Valuation
Agreementprovide a positive solution tohé dispute However, notwithstanding this decision,
assumingarguendacthe permissibility of the use of indicative pricéise Panelill examine whether

the fact that importers are obliged to pay the sales tax on the basis of the relevant indicative price
whenever the indicative price is higher than the declared transaction value, results in taxation of
imported subject imports in excess of that levied on domestically like produmtsrary to

Article 111:2, first sentence, as claimed by Panama.

7.171 The Pael recalls that Panama has made both an "as such" and "as applied" challenge under
Article lll:2. Consistent with the approach taken with respect to Panama's claims unGesthms
Valuation Agreementhe Panetonsiders it appropriate to first considPanama's claim "as such"
underArticle 111:2, first sentenceand will defer itsconsideration othe admissibility of Panama's "as
applied" claim untiafter havingconcludel itsarguendoassessment éfanama's "as such” claim

(© The interaction of Artiles 447, 453, 459 and 468 of Decree 624 in connection with
Article 128.5e) of DecreeNo. 2685andArticle 172.7 ofResolutionNo. 4240

7.172 As noted by thepanel in Dominican Republid Import and Sales of Cigaretten an
advaloremsystem, thagax payable fiany given time is a function of the tax rate and the tax base.
The Panel notes that Pandsnaaim does not relate to tbales taxateimposedon imported goods.
Instead, Panama claims thidite se of indicative pricess the basido determine the alue of
imported textiles and other products foe ghurpose of levying sales tax, results in taxation in excess
of that imposed on like domestic products.

7.173 The Panel recalls fronsectionVIl.B.2(d)(ii) above that the paym& by the importer of
customs duties and sales tax on the basis of the indicative price at issue constitutes agpagtment
sensuather than a guarantee in the form of a cash deposit. Therefore, whenever the indicative price
is higher than the declateralue, the indicative price is used to determine the customs value of subject
imports.

7.174 Bearing this in mind, the Panel understands that, pursuatitbe 459 of Colombia's Tax
Statute, the taxable base for imports subject to indicative prices aslditeon of (i) the value listed
on the import declaration (which itself is based on the applicable indicative price, or the transaction
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value if highe?®®; and (ii) the amount of customs duties (which is the applicable duty rate multiplied
by the listed alue)®®’ In contrast, the taxable bager the relevantlike domestic productsis
prescribed undeArticle 447 of Decree 624is the value established based on the transaction value
("valor de operacidf) or, in exceptional circumstances, on the markategff In accordance with
Article 468 of Decree 624, a sales tax rate ofpE8centis applied to both imported goods and like
domestic products.

7.175 Therefore, whenever the value listed on the import declaration is the indicative price, the
method used to detmine the taxable base order tocalculae the sales tax applicable to imported
products will differ from the method used to establish the taxable base for domestic like pf8ducts.
The Panel understands that the use of a different methodology toatalsales tax on imports will

result in a higher taxable base for imported subject goods than the taxable base determined for like
domestic products whenever three conditions are methgiyalue declared by the importer is less
than the correspondingdicative price; (ii) the selling price of the like domestic product is also less
than the corresponding indicative price; and (iii) the transaction price of the like domestic product is
higher than the "market price". In these cases, the importer isa@dqo correct the declared price so

as to adjust it to the higher indicative price, and the importer will have to pay the tax on that basis. In
contrast, the seller of a domestic like product will be taxed on the basis of its selling price. This latter
price will, under these circumstances, be lower than the indicative price and, consequently, lower than
the importer's corrected price.

(d) The obligations irArticle 1l1:2, first sentence

7.176 Article 1ll:2 embodies one of the basic principles of (BATT1994 the National Treatment
principle. In the words of the Appellate Body, "the broad and fundamental purpaselef 1l is to
avoid protectionism in the application of internal tax and regulatory meas(ftes".

7.177 Article lll:2, first sentence reads as follows:

"The products of the territory of any contracting party imported into the territory of
any other contracting party shall nzsubject, directly or indirectly, to internal taxes
or other internal charges of any kind in excess of those applied, diredatlgirctly,

to like domestic products.”

3¢ The Panetecalk that, upon presentation of the import declaration for goods subject to indicative
prices, if the declarefio.b. value is lower thanhie indicative price, release of the goods will not be authorized
unless the importer corrects the value on the declaration on the basis of the indicative price and pays customs
duties and sales tax on this basis. Je#cle 128.5e) of DecreeNo. 2685 of 1999 Exhibit COL-1) and
Article 172.7 ofResolutionNo. 42400f 2000 Exhibit COL-2).

37 Colombia confirmed the method for calculating the taxable base for imports subject to indicative
prices in its response to question Ma. by the Panel. In its resm Colombia urged the Panel to limit its
finding to the aspects referred to by Panama. In particular, Colombia argues that Panama's claim is focused
exclusively on the fact that indicative prices are allegedly used as the basis for determining culstems va
which is a component of the taxable base used to determine the amount of internal sales tax. Thus, Colombia
considers that Panama's claim does not concern the aspect of adding the amount of the customs duty to the
customs value of the product. Parahas not rebutted Colombia's statement.

38 See ExhibilCOLi 3. In accordance wittArticle 453 of Decree 624in cases in which there is no
invoice or equivalent document, or the invoice or equivalent document shows a price lower than the market
price, thetaxable base shall be determined on the basis of the market price, unless proven otherwise

39 The Panel additionally notes that the taxable base used to calculate sales tax applicable to imported
products will differ from the taxable base for domestic fikeducts inall cases due to the fact that the taxable
base for imported products includes the amount of customs duties assessed upon entry of the goods. However,
as Panama has not claimed a violation based on the inclusion of the amount of custosngheéutanel
declines to consider this issue.

370 pppellate Body Reportlapani Alcoholic Beverages |p. 16.
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7.178 The Appellate Body irCanadai Periodicalsclarified thattwo elements must be satisfied
order to establish a violation of the first sentence Aticle Ill:2: a panel must establish that
(i) imported and doméis products ardike products and {i) imported products are subject to internal
taxes or chargeis excess ofaxes assessed domestic productg1 In the case at hapBanama, as
the complainanimustdemonstrate that both tests have been’fhet.

7.179 Assumng arguendothe permissibility of the use of indicative pricéise Panel willconsider

whether Panama has presented sufficient evidence to demonstrate that imported goods subject to
indicative prices are alike to domestic Colombian produ@sily if subgct imports and domestic
products are like products would it be appropriate to consider under the second test whether the sales
tax for imported subject goods is in excess of the sales tax imposed on like domestic products.

(e) Whether subjedmports and donestic products arkke products

7.180 The Panel notes that Panama has not identified individual cases of alleged like products or
argued on the basis of the recognized likeness critéridccording toPanamaall imported goods

have potential "like" products. As mentionedabove Colombia has not disputd Panama's
contentions Accordingly, no controversy appears to exist as to whether Panama has discharged its
burden of proof in this respect.

7.181 Notwithstandingthe absence of disagreement between the paatiganel is stillbound by

Article 11 of theDSUto make an "objective assessment of the facts of the case and the applicability
of and conformity with the relevant covered agreements, and make such other findings as will assist
the DSB in making the recomm&aions or in giving the rulings provided for in the covered
agreements". Therefore, the Panel considét necessary to examine whettarbject imports and
domestic products are like products

7.182 In the Panel's view, here a WTO Membemposesan originbased distinctiorwith respect
to internal taxes, imported and domestic produeéy be considered alke productsand a caséy-
case determinationf dlikeness" betveen the foreign and domestic wouldw®ecessaryThe Panel
recalls that bothhie Appelate Body andoanelshave previouslyrecognizd the possibility of the
existence ofhypothetcal like products, and thus, considered thaikenkess analysisvould not be
required, in cases similar to the one before this P4hdlhe Panel consideparticuarly relevantto
the presentase thdollowing finding of thepanel n Indonesia Autos

"Under the Indonesian car programmes the distinction between the products for tax
purposes is based on such factors as the nationality of the producer or theforigin
the parts and components contained in the product. Appropriate hypotheticals are
therefore easily constructed. An imported motor vehicle alike in all aspects relevant
to a likeness determination would be taxed at higher rate simply because dfilits ori

or lack of sufficient local content. In our view, such an origibased distinction in
respect of internal taxes suffices in itself to violatticle 111:2, without the need to

371 pppellate Body ReportCanadai Periodicals,p. 20. See also Appellate Body Repodapani
Alcoholic Beverages lpp. 1819.

372 panel ReportJapani Alcoholic Beverages lpara.6.14 In a finding subsequently no¢viewed
by the Appellate Bodythe Panel stated that "complainants have the burden of proof to show first that products
are like and second, that foreign products are taxed irsgxdabmestic ones"

37 In Canadai Periodicals the Appellate Body found that "the proper [likeness] test is that a
determination of 'like products' for the purposes of Artitit@, first sentence, must be construed narrowly, on a
caseby-case basis, bgxamining relevant factors including: (i) the product's-ases in a given market; (ii)
consumers' tastes and habits, and (iii) the product's properties, nature and qédjigllate Body Report,
Canadai Periodicals pp. 2122.

374 pppellate Body Rport, Canadai Periodicals pp. 20-21. See also Panel Repothdonesiai
Autos para.14.113.
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demonstrate the existence of actually traded like prodiibts.is diectly in accord
with the broad purposes #fticle 111:2, as outlined by the Appellate Body ..2".

7.183 This view was further confirmed by thmnel inArgentinai Hides and Leathet’® In this
latterdispute thepanelexplainedthat the "quantum and naturetbé evidence" required for a finding
underArticle 111:2, first sentencewould depend on the "structure and design” of the measure at issue.
Since the level of taxin that casevas not determinedn the basis ofhe physicakcharacterigcs or
endusesof the goodsat issuethe Panel concludetthat a comparison of specific products waset
required and, thereford, did not see fit to examinghe various criteria relevant to determitine
likenessbetween the imported and domestic proddféts

7.184 In the Paal's view, itis also notnecessary to determine througtengthy analysis whether
imported goods subject to the indicative prices in this disgpngtén fact like products to domestically
produced Colombian goods Based on the desigand structure of Article 128.5e) of
DecreeNo. 2685 which authorizs the use of indicative prigesny imported goothat arrives from
Panama and is subjettt indicative prices coulgotentiallyhave acorrespondindike domestically
producedcounterpart Indeed, the disction between products, which determines whether or not
customs duties and sales tax are assessed, is not basedbysibalcharacteriscs or enduses of
productsper se but ratherthe distinction is made based the fact thaimports arrive fron Panama

7.185 Therefore,assumingarguendothe permissibility of the use of indicative pricaéke Panel
considersthat the first test ofArticle 11l:2, first sentenceis met on the basis of the existence of
potential "like products" produced in Colombia.

) Whether subject imports araxed in excess

7.186 Again assumingarguendothe permissibility of the use of indicative pricése Panewill
nextconsider whetherunder the second test, imported subject goods are itaveeatess oflomestic
like products.

7.187 UnderArticle I11:2, the imposition ofinternal taxes or chargés excess ofaxes assessed on
domestic producthas typicallyresultedfrom Membersimpositionof different taxrateson domestic
and imported products. In this case, however, Paigeiaiming thattaxationin excessesuls from
the use of a different tabasefor imported products than that used for domestic gostish leads to
the imposition ohighersalesax onimported goods.

7.188 In Argentinai Hides and Leatherthe panel evaluatedthe actual tax burdens at issue as
opposed to nominal tax burdens:

"Article IlI:2, first sentence, requires a comparison of actual tax burdens rather than
merely of nominal tax burdens. Were it otherwise, Members could easily evade its
disciplines. Thus, @n where imported and like domestic products are subject to
identical tax rates, the actual tax burden can still be heavier on imported products.
This could be the case, for instance, where different methods of computing tax bases
lead to a greater actualx burden for imported product¥®

7.189 The panelin thatdisputefurther considered that the measure at issue imposed an "actual tax
burden”, despite the fact that the amounts disbursed by importers as "prepayments” in excess of

37> panel Reportindonesiai Autos para.14.113.

37 panel ReportArgentinai Hides and Leatheparas. 11.1681.170

377 panel ReportArgentinai Hides and Lether, para.11.169.

378 panel ReportArgentinai Hides and Leathemaras. 11.1821.184. See also GATT Panéhpani
Alcoholic Beverages para5.8.
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amountspaid by domestic ders were treated ascredis against definitive tax liability (and,
consequentlythe additional paymentdid not give rise to "net tax payment" in excess). According to
the panel, tke actual tax burdemt issue arose from the faittat taxable entitiesvere required to
commitdisposable working capital to finance the required prepaynaewtsherefore were forced to
forego interest on that working capital in the interval between the tax prepayment and its créditing
situations where taxablentities did not haveaccess todisposable working capital to finance
prepaymentsthe "burden" would result from the fact that taxable entities would need to raise
additional capital in the interval between tax prepayment and the ultimate determination of a tax
credit, and pay interest on additional capital during that intéfval.

7.190 Similarly, thepanelin Dominican Republi¢ Import and Sales of Cigarettdound that the
Dominican Republic Tax Code created a distinction in the treatment betlwe@stic and importe
cigarettesas aresultof the application of different methods calculae the taxable base®® In that
dispute, thepanel considered whether the levy different tax rates on imported and domestic
cigarettes of identical retail prices the basis obn awerage retail selling prisewas inconsistent
with Article Il of the GATT1994 The taxable base for domestic produets determined on the
basis of averagprice surveysonducted by the Central Bank of the Dominican Republieereas,

the tax basdor imported cigarettes was calculatedsedon theretail priceof the "nearest similar
product on the domestic marketThe complainant alleged that the determination of the taxable base
based on different criteria resulted in a higher rate assesseitaim imported cigarettésan onlike
domestic productsold at the same retaitice®*' The panel, however, found that the determination
of the taxable base based on the retail price used for the nearest similar fuliodioiot leadper seto
imported cigarettesbeing subject to internal taxes in excess of those applied to like domestic

cigarettes". Therefore thepanel analysgéwhether discriminatiomccurred'in practice*®?

7.191 The Panelagres with the view expressedn Dominican Republid Import and Sale of
Cigarettesthat, in principlethere is no reason to presume that the determination of the taxable base
under a methodology dependent on the "nearest similar product” would lead to taxation of imports in
excess of that applied to domestic praducindeed, in the light of the facts tiiat case,it was
reasonable to assume that,long as Dominican customs officers made an accurate determination on
the "similarity" of the imported and the domestic products, an imported product would notdétaxe
excess. In addition, theanel in that case noted that the rules contained in the Dominican Republic
Tax Code would presumably be interpreted in the light of the implementing legislation.
Implementing legislation set out a different methodology ctvhilid not distinguish between imported

and domestic good¥?

7.192 The Panefurtherconcus with theview set forthin Dominican Republi¢ Import and Sale of
Cigarettesthat a panel should look at whethiemracticeauthorities tax imported goods the bais
of a taxable base that is calculatedhigger than the one applied to domestic prodiféts.

37° panel ReportArgentinai Hides and Leathemparas. 11.86-11.187.

380 panel ReportDominican Republié Import and Sale of Cigaretteparas. 7.351 and 7.354358.

31 panel ReportDominican Republié Import and Sale of Cigaretteparas. 7.31:7.319.

382 panel ReportDominican Republié Import and Sale of Cigaretteparas. 7.351 and354-7.358.

383 panelReport,Dominican Republid Import and Sale of Cigarettepara.7.352. The Dominican
Republic had declared that the method actually applied was one contained in this implementing legislation.

%4 1n Dominican Republié¢ Import and Sales of Cigarettethe Panel based its findings of violation
underAtrticle 111:2 on the specific application by Dominican customs officials, rather than on the design of the
methodology itself. As established in that case, Dominican tax authorities determined that Magi@tbesi
were the nearest similar product to imported Viceroy cigarettes, for the 2003 year. Thus, although Viceroy
cigarettes had the same average seltirige as the domestibrand Lider cigarettes, Viceroy cigarettes were
taxed based on the higher sage retail price of Marlboro brand.. See Panel Refwtninican Republid
Import and Sale of Cigaretteparas. 7.354.358.
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7.193 Neverthelesshe Panel considethat the facts of the case at hand, in spite of their apparent
similarity, are actually quite differerfrom those in Dominican Republici Import and Sale of
Cigarettes Whether imported goods under Ii@8apter$0-64 will be subject to a sales tax in excess

of that applied to like domestic products will not depend on the specific determination by tax officials
of the likeness othe domestic and the imported goods, as was the caBendiinican Republid

Import and Sales of Cigarettednstead, in each and every case in which the value declared by the
importer is lower than the corresponding indicative price and the transagteropthe like domestic
product is both lower than the indicative price and higher than the "market price", Colombian tax
officers are required brticle 459 (in connection withArticle 128.5e) of DecreeNo. 2685 and

Article 172.7 ofResolutionNo. 4240) to collect sales tax on the basis of a taxable base that will be
necessarily higher than the one that would have been used had the product been a domestic like
product. Thus, unlike the case of the tax measurBaminican Republid Import and Sale of
Cigarettesin the present case the application of a taxable base for imported goods higher than the one
used for domestic like products is inherent in the design and structure of the legislatauthbaes

the application of indicative prices.

7.194 Therefore, the Paneils not persuaded byColombia's argumenthat Panama should have
provided specific evidence of how the difference in the taxable base operates in practice.

7.195 The Panel recallthat n Japani Alcoholic Beverages |the Appellate Bodglarified "[e]ven
the smallest amount of 'excess' is too muchThe Appellate Body further found that "[t]he
prohibition of discriminatory taxes iArticle Ill:2, first sentence, is not conditional oritiade effects
test' nor is it qualified by deminimisstandard.®® Accordingly, the Panatoncludeshat Colombia
taxes imported products in excess of the like domestic products each time thatuslectanditions
set out in paragraphl1l75 aboveare met, regardless of ttamount of the difference between the
declared and indicative prices.

7.196 In the Panel's viewsuch aconclusionis not affectedby the fact that the importer may obtain

a reimbursement of the taxes paid in exahgingthe secalled posimportation processFirst, as
notedabové®, Colombia has failed to substantiate its contention that thisippstrtation control
process takes place automatically and for each and every instance where the importer is required to
correct the declared value and pay custonteslland sales tax based on indicative prices. Second,
even if that were the case, Colombia's taxation system would still impose a greater tax burden on
imported goods than the one imposed on domestic like products. This higher tax burden results from
the additional financial cost that the importeust incurin the interval between the collection of sales

tax based on the indicative price and the reimbursement of the taxes paid indexoesthe post
importation contraf®” As establishedbové®, postimportation reimbursemembay take more than

two years.

7.197 Additionally, the Panel wuld like to addresPanama’s contention that exceptional situations
where the indicative price is the same as or less than the transaction value are not relevant to the
detemination underArticle lll:2. In instances where the transaction value is higher than the
indicative price, there is no difference in the taxable base arising from the use of indicative prices, as
the transaction valuserves ashe basisto calculat sdes tax applicable to the importPanama
submits that the "exposure of a particular imported product to a risk of discrimifi&tionitself

385 Appellate Body Reportjapani Alcoholic Beverages Jip.23. This finding was followed by the
Panel inArgentinai Hides and_eather,para.11.243.

30g5ee parar.126

37 As notedin paragraph?.189above,the Panel orArgentinai Hides and Leathefound that a tax
burden may arise based on additional working capital cadttesh to pay higher taxes (including interest
payable), as well amterestthat is forgoneon any additionaworking capital.See Panel Reporgrgentinai
Hides and Leatheparas11.18711.188.

38 gee parar.125

339 panamaefers to the GATT Panel Report BECi Oilseeds |
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constitutes a form of discrimination and is enough to trigger a violatioAritle [11:2.3%° In

examining whethea purchase regulation which does not necessarily discriminate against imported
products but is capable of doing w@s inconsistent witirticle Ill:4, the GATT panel onEEC i
Oilseeds concluded thathe "exposure of a particular imported product tisk of discrimination”
already constitutes a form of discriminatiSh. The Panel agreewith this interpretation and
consides it applicableto the case of the specific type of discrimination envisagédtinle I11:2, i.e.
discrimination that results fro taxationon imported goodsn excessof the like domestic products.
Accordingly, the Panel considemparticularsituations where the indicative price is the same as the
transaction valuerelevant tats determinatiorunderArticle 111:2.

7.198 As a final matter, the Panel naé€olombia'sargument thaPanama failed t8explain the
alleged negative impact on competitive opportunities of any difference that exists in the determination
of the taxable ba&€” The Panetloesnot find support for this positiowithin WTO jurisprudence

In Japan- Alcoholic BeverageH, the Appellate Bodgxplained that consideration of trade effects is
irrelevant for the purpose of determinatiamslerArticle Il , stating

"[1t is irrelevant that 'the trade effects' of tteex differential between imported and
domestic products, as reflected in the volumes of imports, are insignificant or even
norrexistent;Article Il protects expectations not of any particular trade volume but
rather of the equal competitive relationshigtween imported and domestic
products®®®

7.199 Moreover the Appellate Body ruled i@anadai Periodicalsthat: "[i]t is a weltestablished
principle that the trade effects of a difference in tax treatment between imported and domestic
products do not have tbe demonstrated for a measure to be found to be inconsistent with
Article 111".3%

7.200 Therefore,having assuned arguendothe permissibility of the use of indicative pricelse
Panelis satisfied thathe second test iArticle 1lI:2, first sentence has alsodremet.

(9) Conclusion

7.201 As discussed in Sectiovill.C.2(b) above the Panel does not consider it necessary to make
findings under Article III:2, first sentence. Howevassumingrguendathe permissibility of the use

of indicaive prices the Panel considered whethérticle 128.5e) of DecreeNo. 2685 and
Article 172.7 ofResolutionNo. 424Q as well as the various resolutions establishing indicative prices
by mandating the use of indicative prices to determine the taxabde fbagextile, apparel and
footwear imports arriving from Panameapould be"as such inconsistent withArticle I1I:2, first
sentence since imported subject goadtaxedin excess aflomestic like products.

7.202 In light of the above, the Panel declines tamine Panama's "as applied" claims under this
same provision

390 panama'’s first written submission, parao0.

31 GATT Panel ReporEECT Oilseedd, para.141.

392 Colombia's first written submissippara.159.

393 Appellate Body ReportJapani Alcoholic Beveragesl, p. 16. This statement was endorsed in
Koreai Alcoholic BeveragesAppellate Body Report{oreai Alcoholic Beveragegara.119. See alsd”anel
Report,Indonesial Autos para.14.108.

39 pppellate Body ReporCanadai Periodicals p. 18.
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D. WHETHER COLOMBIA'S USE OF INDICATIVEPRICES TO DETERMINETHE VALUE OF IMPORTED
TEXTILES, FOOTWEAR AND OTHER RODUCTS FOR THE PURBSE OF LEVYING SALESTAX IS
INCONSISTENT WITHARTICLE Il1:4 oF THE GATT1994

1. Arguments of the parties

7.203 In the alternative to its claim undéirticle Ill:2 of the GATT1994 Panama argues that the

use of indicative pricesas the basiso determine the value of imported textiles, footwear and other
products for th purposeof levying sales taxs inconsistent withArticle 111:4 of GATT1994 asthis
methodologys based on laws and regulations affecting the sale, offering for sale, use and purchase of
imported productsNotwithstanding the fact that it did not address isne underArticle 111:4 in its

first written submission, Panama submits that its claim is ¥&lid.

7.204 Panama submits that in order to establish a violatiofrtifle Ill:4, the Panel must satisfy

itself that; the imported and domestic products at issuekar@rioducts; that the measure at issue is a
law, regulation or requirement affecting their internal sale, offering for sale, purchase ,transportation,
or use; and that the imported products are accdlidsd favourabletreatment than that accorded to

like domestic products. Panama submits that Colombia has conceded that the indicative price
measures apply to imported products that are like domestic prédfudsiditionally, by increasing

the tax base for imported products orfBgnama argues that Coloiatprovidesimported products
treatment less favourable than that accorded to like domestic pradhactiusthe difference in the

tax bases is inconsistent wifinticle 111:4 of the GATT1994

7.205 Colombia responds that Panama has failed to present a dlaider Article Ill.4 in a
sufficiently clear manner, and that the claim should be rejected by the*Pargl.this respect,
Colombia argues that "merely dropping a footnote" in the first submission is not enough to discharge
its burden of proof of estabhighg a prima facie case of violation of the provision at hand as it does
not develop any legal or factual argumefits.

7.206 Colombia submits that, in any event, Panama erroneously asserts that only domestic products,
and not imported products subject to indiatiprices, can demonstrate that the declared value
corresponds with the transaction vali@olombia submits that importers have the same opportunities

as domestic producers since it does not conduct customs valuation on the basis of indicati78 prices.

7.207 Colombia submits that Panama's "less favourable treatment" clagiooity developed as is

does not link the particular facts to the alleged protective discrimination. Colombia argues that
Panama ignores the fact thaistomsauthorities mayhave reason taoubt the declared invoiced
valueis the taxable base ambuld thususe an alternative value for both domestic and imported
products alike. Colombia asserts that there is no discrimination between domestic and imported
prodljocgs, as the starting point footh imported and domestic products is the declared transaction
price:

2. Consideration bythe Panel
7.208 As discussed in Sectiovill.C.2(b) above the Panel considered it unnecessary to examine

Panama's claim under Article lll:&yst sentence, in light of its finding that indicative prices are a
prohibited method of customs valuation. Notwithstanding the decision not to make findings under

3% panama’s sead written submission, para00.

3% panama's second written submission, pHb4.

397 Colombia's second written submission, p&ra.

39 Colombia's second written submission, p&@;. Colombia's first written submission, pat4s.
399 Colombia's second witen submission, para01.

00 Colombia's second written submission, paG2.
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Article III:2, first sentence, the Panel examined Panama's claim assargimendothe pemissibility

of the use of indicative prices, and concluded that the use of indicative tordetermine the taxable

base for textile, apparel and footwear imports arriving from Parveoudd be inconsisterdis such

with Article Il1:2, first sentence. Sie Panama's claim under i&té Il1:4 is an alternative claim to

that under Article 111:2, first sentence, the Panel does not consider it necessary to examine this claim
further, and thus declines to make a finding under Art 111:4 of the GATT.1994

E. WHETHER THE RESTRICTION ON PRTS OF ETRY APPLICABLE TO TEXTILE, APPAREL AND
FOOTWEAR ARRIVING FROM PANAMA IS INCONSISTENT WITH ARTICLE XI:1 OF THE
GATT1994

1. Main arguments of the parties

7.209 Panama clans that the requirement in the ports of entry measure to ingaotain textiles,

apparel and footwear arriving from Panama exclusively at ports in Bogota and Barranquilla is a
prohibited restriction within the meaning Afticle XI:1 of the GATT1994 Panama submits that the

ports of entry measure modifies compettigpportunities by increasing overall delivery costs for
transportation for goods destined for markets other than those near Bogota and Barranquilla, and thus
constitutes a restrictioon importatiorin violation of Article XI:1.**

7.210 According to Panamajrticle XI:1 covers a broad category of "other measures"”, and not just
measures such as quotas and export or import restrictions that limit competitive opportunities for
imported product8’ Panama notes that the ordinary meaning of the term "restrictidfa] ithing

which restricts someone or something, a limitation on action, a limiting condition or regufatidm".

light of the ordinary meaning of the term "restriction", Panama argues that a restriction arises within
the meaning ofrticle XI:1 where imprts are technically allowed into the market without express
quantitative restrictions, but are only allowed under conditions which are "limffthgPanama
submits that references tquantitativerestrictions" in certain portions éfrticle XI but not the rest of

the Article support a broad interpretation, as the references are intentional and demonstrate that
negotiators intended any reference to quantitative restriction would apply only when "quantity" was
specifically mentioned® In Panama's view, ainterpretation thatArticle XI:1 applies only to
measures which expressly set limits on quantity or value would undermine the sdagiel®XI:1

and would allow circumvention of tariff concessions by permitting the introduction of restrictions that
arenot quantitative in nature, but are nevertheless restrictidns.

7.211 As an evidentiary matter, Panama considers its challenge against the ports of entry restriction
is based on the structure, architecture and design of the measure itself. As such, Paresniiahag)

not alleged ale factorestriction on importation, and therefore is not required to demonstrate a causal
link between the ports of entry measure and a low level of imffdrtBurthermore, as a practical
matter,Panamasubmits thatt is not posible to determinethat a decline in imports resettfrom the

ports of entry measure in isolation from other fact@tsNevertheless, if the Panel were to consider
that Panama has madela factochallenge, Panama argues that evidence reveals an actiira dec

the volume of textile imports from Panama at the time the ports of entry measure came ift8 force.
Specifically, Panama submits that textile quantities imported from Panama declined in March 2005

“OLpanama’s first written submission, par@0; Panama's second oral statement, 8&a.

92 panama'second oral statement, paras.- P2.

93 panama's second oral statementagd, citing The New Oxford English Dictionaryol. 2,
p. 25609.

‘% panama's second written submission, péfa.

% panama'’s first oral statemepara.28.

“%®panama’s second oral statement, [26a.

“” panama's second written submission, parag542

“% panama's second oral statement, [@8a.

%9 panama's second oral statement, @#aciting to ExhibitCOL-42, chart 3.
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when a measure similar to the ports of entry measwas in place, and imports declined again in
March 2008 when the ports of entry measure at issue was imposed.

7.212 Colombia regests the Panel to reject Panama's interpretatidttioie XI:1. According to
Colombia, thetext throughoutArticle Xl, including its title establishes tharticle XI:1 applies
exclusively to limitations placed on the quantity or value of imports or exports, either as an absolute
prohibition or a partial limitatiofi® Thus, Members may impose certain justified conditions on
accesgo their markets as long as the fundamental thrust and effect to these measures is not to limit
the amount of imports in terms of volume or valtieThe term "other measures" is included in the
text to ensure that the goal Afticle XI applies to measusethat set limitations on quantity or value,
other than strictly quotas or export/import lices**? Colombia submits that Panama's interpretation

of Article Xl is overly broad as it implies that any government regulation relating to importation be
consideed a prohibited quantitative import restrictio@olombia considers Panama's interpretation
would convertArticle Xl into a general elimination of all "conditionssinceany regulation related to
importation necessarily imposes some conditions whicheniadportation more burdensonte a

certain extent®®

7.213 Colombia argues that a narrow interpretation of the term "restrictioAtticle XI is further
confirmed from thecontextprovided by Articles Xl and Xl of theGATT1994 and theTRIMs
Agreement In particular, Colombia considers the reference to restrictions on the "quantity or value of
merchandise permitted to be imported" undeicle XIl:1 and to "Quantitative Restrictions" in the

title of Article XIIl confirm that some limitation on quantity omiue must aris€ In support of its
interpretation ofArticle XI:1, Colombia also refers to languageRaragraph 2 of the lIllustrative List

of the Annex of theTRIMs Agreementwhich describes thos&RIMs that are inconsistent with
Article XI:1, notably neasures which "restrict ... importation ... generally or to an amount related to
the volume or value of local production that it expofta".

7.214 Colombia additionally considers thatticle XI, by prohibiting Members from imposing any
numerical limitation on irports, is compatible with the goal inherent in @&TT19940f liberalizing

trade and securing an open and predictable trading system. Moreover, Colombia considers its view
complements the obligations presented in Articles 1l and Il of GAET1994*° According to
Colombia, historical international trade agreements which preceded the advenGaflthel 94 7also
distinguished between prohibited import or export restrictions and regulations related to the form or
place of importation that were not usasiameans of disguised protection or arbitrary restrictton.

7.215 In light of its interpretation, Colombia argues that Panama must demonstrate that the ports of
entry measure places limitat®on the quantityr value of imports or exporf&® Colombia consides
Panama cannot establish the existencedsf mreviolation as the ports of entry measure doegeot

selimit the amount of imports in terms of value or voluffie Colombia argues that, while placing a
condition on importation by directing imports ¢lugh two specific ports of entry, the ports of entry
measure does not impose aypresdimitation on the volume or value of imports that are allowed

10 Colombia's second written submission, paGs.
“I1 Colombia's second oral statement, p&fa.

12 Colombia's second written submissipara.109.
13 Colombia's second written submission, park0.
14 Colombia's first written submission, paras. 228.
1> Colombia's first written submission, pag23.

“1° Colombia's first written submission, pag24.

17 Colombia's second oral staterheiootnote 27.

“18 Colombia's second written submission, partL.
19 Colombia's second written submission, pa20.
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into Colombia**® Colombia submits that the measurénistead'quantity-neutral” by design and aims

to ersure effective customs contfét.

7.216 Colombiafurther argues that Pananteas failed tameet its burden of proof to establigie
existence of ae factorestrictionunderArticle X1:1**2 which requires a complainant to demonstrate a
low level of imports and stablish acausal link between the contested measuretlaamtbw import
levels*** Colombiasubmitsthat Panamaannotdemonstrate decrease ifmportsduring the ports of
entry measure's impositioas the valuef textile, apparel and footwear impoitgreased between
2006 and 2007, while shipment in terms of weight declioaly slightly during thoseyears®**
Colombia also disputes Panama's arguntesit shipping costs provided a single quotatiomeveal
that importers incur higher transportation sashder the ports of entry measure, and that thigber

shipping costsegatively affect trade level&

7.217 While Colombia considerthe availabletrade statistics demonstrate the absencadoerse

trade effects, and thus the absence any restrictiori?®, Cdombia nevertheless offers other
explanations as to why the ports of entry measure has not contributed to a decline in impbiss.
regard, Colombia disputes Panama's argument that the ports of entry measure has hindered traders'
competitive opportuties or negatively affected textile, apparel or footwear import volumes.
Primarily, Colombia notes thé#the ports of entry measure allows entry of textile, apparel and footwear
atthe two ports that are closest in proximity to the CFZ and main mark€&slafbiai Bogota and
Medellin**’ Colombiaalso claims thaBarranquillaseaport operates 24 hours per‘dagnd that
Bogota airporhas more customs officials than any other office in ColorffBiaColombiadescribes

the ports aBogota and Barranquillas"among the most modern and important ports of Colombia”,
which staff officials speciatied in handing contraband concerns related textiles, apparel and
footwear andoffer improved container processifiy. According to Colombig Bogota and
Barranquillaare rankedas the number one and two ports for footwear, the number one and three ports
for apparel, and the number two and three ports for teifles.

7.218 For all these reasons, Colombia asks the Panel to reject Panama's clairrticléex|:1 of
the GATT1994

2. Consideration by the Panel
(a) Legislation authorizing restrictions on ports of entry

7.219 The parties have referred to legislation authorizing restriction on ports of entry as the ports of
entry measure. Specificall@rticle 2 of ResolutionNo. 7373 of 22 Jue 2007%% as modified by

20 Colombia's second oral statement, p&aa.

“21 Colombia's second oral statement, pafa.

22 Colombia's first written submission, pag4.3.

423 Colombia's first written submission, paras. 246.

24 Colombia's second oral statement, pafa.

425 Colombia's second written submission, pa4.

426 Colombia's first written submission, pagb4.

27 Colombia's second written submission, paas.

“28 Colombia's second written submission, pa@¥.

2% Colombia's second written submission, pa@¥.

430 Colombia's second written submission, pa@i.

“31 Colombia's second written submission, pa@8, ExhibitCOL-28.

432 Exhibit PAN-34. ResolutioNo. 7373 was implemented in accordance with Artitle of the
Customs StatuteEkhibit COLI 1), which permitsColombian customs authorities trestrict access to ports of
entry whenever authorities are not satisfied that they will be able to fully exereisgdhwvers of control and
verification. On this basis, undesee Article39 of ResolutionNo.4240 of 2000 Exhibit PANi 38), for
instance, Colombia has restricted access for all textiles, apparel and footwear classifiable under Ctégpters 50
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ResolutionNo. 7673 of 28 June 20t/7, authorizs Colombian customs officials to restrict entry of
textile, apparel and footwear goods classifiable un@bapter$0-64 of the Colombian Tariff
Schedul&*that arrive from Panama to leétr theBogota airport or Barranquilla seaport:

"Las mercancias clasificables por los capitulos 50 al 64 del Arancel de Aduanas,
procedentes de la Republica de Panama, deberan ser ingresadas e importadas
exclusivamente por la jurisdiccion de la Administéec Especial de Aduanas de
Bogota, si se transportan por via aérea y por la jurisdiccion de la Administracion
Local de Aduanas de Barranquilla, si se transportan por via maritima, y por tanto,
no procederd para estas mercancias la autorizaciébn del régidentransito

aduanerg"**®

7.220 The general restriction on ports of entry undeicle 2 of ResolutionNo. 7373is subject to
several exceptions Under Article 4 of ResolutionNo. 7373 restrictions will not apply to the
following categories:goods consignedr endorsed to th&taté®% goods imported for specific state

or emergency uses, tavellers or postal trafficor in route to Leticia, San Andrés o Santa Catilipa
goodssubmitted for transhipmentthat do not have Colombia as their final destinatianrd goods
consignedo industrial users of free trade zot#&sandgoods classifiable under sections 6401 to 6405
of Colombia's Customs schedtltarrive at any of the 11 ports designatediticle 39, paragraph

1 of ResolutionNo. 42400f 2000**° Resoldion No. 86030f 24 July 200¥° establishes an additional
exemption for goods classifiable under sections 6406 of Colombia's Customs schedule, and
ResolutionNo. 7637 of 28 June 2007" further exempts goods consigned or endorsed to "Usuarios
Altamente Expoddores" and "Usuarios Aduaneros Permanentes".

7.221 Non-compliance with the obligation to enter and import goods from Panama exclusively at
Bogota airport or Barranquillseaporwill subject the good#o seizure and forfeitur¥?

7.222 ResolutionNo. 7373was implemeted for a period of approximately six months beginning 1
July 2007*** The period of application of the measure has been extended on two occasions at the

time of this writing"*, and is currently set to expire on 31 December 2008.

7.223 ResolutionNo. 7373and is amendments are hereafter in this section referred to as the "ports
of entry measure".

of the Colonbian Tariff Schedulérom all countries to 11 ports of entryThese ports are: Barranquilla,
Bucaramanga, Buenaventura, Cali, Cartagena, Cucuta, Ipiales, Leticia, Medellin, San Andrés and Bogota.

*33 Exhibit PAN-36.

434 As explained in Sectioh.C, Panama has clarified that it ¢hallenging the application of the
measure tall textile, apparel antbotwear goods which are deemed to fall within the scope qfdhs of entry
measure

%5 Exhibit PAN-36.

436 Exhibit PAN-34, Article 4, paral.

37 Exhibit PAN-34, Article 4, para2.

“38 Exhibit PAN-34, Article 4, para3.

439 Exhibit PAN-34, Article 4, para4.

49 Exhibit COL-35.

41 Exhibit COL-36.

42 Article 5 of ResolutionNo. 7373 (ExhibitPAN-34)

443 Exhibit COL-34, paraAtrticle 8.

#44 ResolutionNo. 16100 of 27 December 2007Colombia‘s response to Panel question No. 122;
ResolutionNo. 5542 of 2008.
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(b) The text ofArticle XI of the GATT 1947

7.224 The Panel is called upon to examine whether the ports of entry measure as described above is
inconsistent withArticle XI:1 of the GATT1994 Article XI of the GATT1994provides as follows:

"General Elimination of Quantitative Restrictions

1. No prohibitions or restrictions other than duties, taxes or other charges,
whether made effective through quotas, import or export licemsether measures,
shall be instituted or maintained by any contracting party on the importation of any
product of the territory of any other contracting party or on the exportation or sale for
export of any product destined for the territory of any otioetracting party."

2. The provisions of paragraph 1 of thirticle shall not extend to the
following:

(a) Export prohibitions or restrictions temporarily applied to
prevent or relieve critical shortages of foodstuffs or other
products essential to tlexporting contracting party;

(b) Import and export prohibitions or restrictions necessary to the
application of standards or regulations for the classification,
grading or marketing of commodities in international trade;

(© Import restrictions on any agultural or fisheries product,
imported in any forff®, necessary to the enforcement of
governmental measures which operate:

® to restrict the quantities of the like domestic product
permitted to be marketed or produced, or, if there is
no substantial amestic production of the like
product, of a domestic product for which the
imported product can be directly substituted; or

(i) to remove a temporary surplus of the like domestic
product, or, if there is no substantial domestic
production of the like mrduct, of a domestic product
for which the imported product can be directly
substituted, by making the surplus available to certain
groups of domestic consumers free of charge or at
prices below the current market level; or

(iii) to restrict the quantiteepermitted to be produced of
any animal product the production of which is
directly dependent, wholly or mainly, on the
imported commaodity, if the domestic production of
that commaodity is relatively negligible.

Any contracting party applying restrictions the importation of any
product pursuant to subparagraph (c) of this paragraph shall give

“>*The Ad Note toArticle XI:2(c) provides as follows: The termiin any formin this paragraph covers
the same products when in anlgastage of processing and still perishable, which compete directly with the
fresh product and if freely imported would tend to make the restriction on the fresh product ineffective.”
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public notice of the total quantity or value of the product permitted to
be imported during a specified future period and of any change in
such quantity or valueMoreover, any restrictions applied under (i)
above shall not be such as will reduce the total of imports relative to
the total of domestic production, as compared with the proportion
which might reasonably be expected to rule between the two in the
absence of restrictions. In determining this proportion, the
contracting party shall pay due regard to the proportion prevailing
during a previous representative period and to any special f4ttors
which may have affected or may be affecting the trade in the grrodu
concerned.”

7.225 Article Xl thus foresees the elimination of import or export restrictions or prohibitions. The
Panel will proceed to examine whether the ports of entry measure is a restriction on importation of the
type prohibited byArticle XI of the GATT1994

(© The ports of entry measure as an "other measure”

7.226 As per its text,Article XI:1 covers prohibitions and restrictions "made effective through
guotas, import or export licenses or other measures”. The ports of entry measure is clearly not a quota
or an import/export licence. Nevertheless, the ports of entry may fall within the scépictd XI:1

to the extenthatit qualifies as an "other measure”. Japani SemiConductors the GATT panel

recalled that:

"Article XI:1, unlike other provisions ahe General Agreement, did not refer to laws

or regulations but more broadly to measures. This wording indicated clearly that any
measure instituted or maintained by a contracting party which restricted the
exportation or sale for export of products veasered by this provision, irrespective

of the legal status of the meastit¥.

7.227 WTO panels have also concluded that the language "other measufetitlanXl:1 is meant
to encompass a "broad residual catedfy'and that the concept of a restriction on dmation
covers any measures that result in "any form of limitation imposedor in relation to
importation"#*°

7.228 In this dispute, the ports of entry measure is a measure instituted and maintaindfroy a
Memberthat is imposed on importation of textijegpparel and footweanrriving from PanamaThe

Panel therefore preliminarily concludes that the ports of entry measure, while not a quota or import
licence, could fall within the residual category of "other measure" that may be challenged under
Article X1:1%° The Panel will thus proceed to consider whether the ports of entry measure is a
"restriction" on importation within the meaning Afticle XI:1.

4% The Ad Note toArticle XI:2 last subparagrapprovides as follows: "Té term $pecial factors
includes changes in relative productive efficiency as between domestic and foreign producers, or as between
different foreign producers, but not changes artificially brought about by means not permitted under the
Agreement.

“7" GATT Panel ReportJapani SemiConductors para.106.

“4® panel ReportArgentinai Hides and Leathepara.11.17.

“9 panelReport Indiai Autos paras7.2547.263 and 7.265Panel ReportBrazil i Retreaded Tyres
para.7.371.

50 The Panel notes that Coloratiias not disputed whether the ports of entry measure is a government
measure, nor does it dispute that government measures may properly be challenged undédl Aséee
Colombia’s first written submission, pa2R0).
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(d) The ports of entry measure a%astriction on importatich
0] The concept of a restriction on importatianderArticle XI:1

7.229 In order to determine whether the ports of entrysneaviolatedrticle XI:1, the Panel must
establish whether the measure imposes a "restriction" within the mearfingcte XI:1.

7.230 The Panel recalls Panamailggumentthat Article XI:1 covers a broad category of measures
that limit competitive opportunities for imported produtts. In essencepased on the ordinary
meaning of "restriction"Panama considers thAtticle XI broadly covers situations whemmports

are technically atlwed into the market without express quantitative restrictions, but are only allowed
under conditions which are "limitind®> This includes circumstances wheneports are not limited
absoluely or by a specific amouft® Despite the various references"tuantitativerestrictions" in
certain provisions ofrticle Xl, Panama argues thatticle XI:1 should nevertheless be interpreted
broadly. Panama argues that the references are intentional and only serve to demonstrate that
negotiators intended any redece to quantitative restriction would apply only when "quantity" was
specifically mentione&>* Moreover, Panama submits that an interpretationAhtitle X1:1 applies

only to measures which expressly set limits on quantity or value would undermineofte
Article XI:1 by allowing circumvention of tariff concessions through the introduction of restrictions
that are not quantitative in nature, but are nevertheless restritfions.

7.231 Colombia arguesthat Article XI:1 should be interpreted more narrowly. cddrding to
Colombia, Members are only prohibited from imposing measures which limit the amount of imports
that may be entered by quantity or value of imports. Thus, a Member may condition access to its
market as long as the measure by design does natleit on the amount or value of impoff§.
Colombia considers this view supported by the text and titlertoéle XI:1 as well as Articles XII

and XIII of the GATT1994 and Article 2 and the lllustrative List of th& RIMs Agreement In
particular, Ctombia has cited to the inclusion of the term "Quantitative" in theeaf Article XI and

in several provisions iArticle X1:2. Colombia also notes the reference to restrictions of the "quantity
or value of merchandise permitted to be imported” un@gicle XIl:1 and to "Quantitative
Restrictions" in the title ofrticle XIII. *°” Finally, Colombia notes that Paragraph 2 of the lllustrative
List of the Annex of théTRIMs Agreementescribes the type afRIMs that should be considered
inconsistent with Article XI:1, in particular, among other measures, those which "restrict ...
importation ... generally or to an amount related to the volume or value of local production that it
exports™*® Colombia concludes that each of these references reveals thateasynes which limit
imports by value or amount are covered urilticle XI:1.

7.232 The Panel will first consider the concept of restriction as it has been interpreted in WTO and
GATT jurisprudence, and subsequently address the parties' views to the egémsangin reaching
its conclusion as to the meaning of restriction udécle XI:1.

5! panama'second oral statememtaras. 18 and 33.

52 panama's second written submission, paa.

“53panama’s second oral statement, gE@a.Panama'’s second written submission, [3&a.

“>*panama’s first oral statemepara.28.

4> panama’s second oral statement, [26a.

5% Colombia'ssecond oral statement, pa84.

47 Colombia's first written submission, paras. 2Z2B. The Panel notes that Artickl of the
GATT1994is entitled "General Elimination of Quantitative Restrictions". Moreover, several subparagraphs of
Article XI:2 refer to restrictions of permitted quantities of specific types of products. Furthermore, the
concluding paragraph of Articlél:2 refers to the need to "give public notice of the total quantity or value of the
products permitted to be imported"”.

“58 Colombias first written submission, para23.
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7.233 WTO panels have interpreted the term "restriction’Aiticle XI:1 broadly. Thepanel in
India i Quantitative Restrictionsliscussed the scope of the notion of "reson" in terms of its
ordinary meaning:

"[T]he text of Article XI:1 is very broad in scope, providing for a general ban on
import or export restrictions or prohibitions 'other than duties, taxes or other charges'.
As was noted by the panel ilapani Trade in Semconductors the wording of
Article XI:1 is comprehensive: it applies 'to all measure instituted or maintained by a
[Member] prohibiting or restricting the importation, exportation, or sale for export of
products other than measures that take tben of duties, taxes or other
charges.[footnote omitted] The scope of the term 'restriction' is also broad, as seen in
its ordinary meaning, which is 'a limitation on action, a limiting condition or

regulation'.**®

7.234 Thepanel inIndiai Autossubsequengl endorsed the view set forth india i Quantitative
Restrictionghat a measure which imposes a "limiting condition" or imposes a "limitation on action"
constitutes a "restriction” within the meaningfoticle XI:1:

"The question of whether [the] measuran appropriately be described a restriction
on importation turns on the issue of whetleticle XI can be considered to cover
situations where products are technically allowed into the market without an express
formal quantitative restriction, but amnly allowed under certain conditions which
make the importation more onerous than if the condition had not existed, thus
generating a disincentive to import.

On a plain reading, it is clear that a 'restriction’ need not be a blanket prohibition or a
precse numerical limit. Indeed, the terrrestriction cannot mean merely
‘prohibitions on importation, sincérticle XI:1 expressly covers both ‘prohibition or
restriction’. Furthermore, the Panel considers that the exprelsiimg conditior

used by tk IndiaT Quantitative Restrictionpanel to define the term 'restriction' and
which this Panel endorses, is helpful in identifying the scope of the notion in the
context of the facts before it. That phrase suggests the need to identify not merely a
condiion placed on importation, but a condition that is limiting, i.e. that has a
limiting effect. In the context ofArticle XI, that limiting effect must be on
importation itself."¢°

7.235 In terms of the ordinary meaning of the term "restriction”, the Panel rr@ethe discussion

in IndiaT Quantitative RestrictionandIndiai Autoscorrelates closely witdictionary definition of

the term "restriction”, which is "a thing which restricts someone or something, a limitation on action,
a limiting condition or regation"*' Several subsequent panels ha@alescd around this
interpretation of the scope éfticle XI:1, citing to the language set forth by these earlier panels while

factoring in the circumstances of each disfitfte.

59 panel Reportindiai Quantitative Restrictiongara.5.128.

%0 panel Report|ndia i Autos paras.7.2697.270. In that particular dispute, the Panel considered
whether a trade balancing condition which did notaseabsolute numerical limit on the amount of imports that
could be made, but limited the value of imports that could be made to the value of exports a particular entity
intended to make, constituted a restriction on importation within the meaning cieAttil.

1 The New Oxford English Dictionaryol. 2, p.2569.

%2 The Panels iBrazil i Retreaded Tyreand Dominican Republid¢ Import and Sale of Cigarettes
for instance, citedwith approval,to key passages froimdia i Quantitative Restrictionsard India i Autos
which delineated this standard: see Panel Refezil i Retreaded Tyrespara.7.371; Panel Report,
Dominican Republi¢ Import and Sale of Cigaretteparas. 7.252 and 7.258.



WT/DS366R
Pagel30

7.236 Panels have also considered thacapt of "restriction” in light of factors other than the
ordinary meaning of the term. Notably, panels have also considered whether a measure makes
effective a restriction by evaluating the measure's impact on competitive opportunities available to
imported products. In this respect, tipanel in Argentinai Hides and Leatherecalled that

"Article XI:1, like Articles I, Il and Il of theGATT1994 protects competitive opportunities of
imported products not trade flow&® Consideration of a measure'sfeet on competitive
opportunities, instead of effects on trade volumes, was earlier discuskguhimi Leather in which

a GATT panel rejected the view that a quota should not be considered as restraining trade or causing
nullification or impairment obenefits accruing undeirticle X1 of the GATT 1947simply because

the quota had not been fully utilized and thus could not have negatively affected trade volumes. The
panel explained that nullification or impairment arises from prohibited quantitatbect®ns, not

only due to effects on trade volumes, but also because importers investment plans would be affected
negatively and transaction costs would increase:

"[Tlthe existence of a quantitative restriction should be presumed to cause
nullification or impairment not only because of any effect it had had on the volume of
trade but also for other reasons, e.g. it would lead to increased transaction costs and
would create uncertainties which could affect investment pf&hs."

7.237 More recently, theanel inBrazil i Retreaded Tyrefounda violationof Article XI:1 where
fines did not impose @er serestriction on importation, but acted as absolutedisincentive to
importation by penalizing it and making ‘iprohibitively costly.*®> The panel concludedthat the
fines of R$400,which exceeded the normal per unit value of a typical retreaded(B$490280),
were "significant enough” to have a restrictive effect on importation in violatickrtafle XI:1.%%°
The fines were applied in addition, @nd in suppd of, an actual prohibition on importation as an
enforcement measuf.

7.238 In addition to considering a measure's impact on transaction costs, when assessing its effect
on competitive opportunities and, as suih, compatibility with Article XI:1, panels hag also

63 panel Report,Argentinai Hides and Leatherparall120. The importance of upholding

competitive opportunities has also been discussed in connection with Xititlprior to the establishment of
the WTO. InEECT Oilseeds Jthe GATT Panel stated that "the CONTRACTING PARTIES have consistently
interpretedthe basic provisions of the General Agreement on restrictive trade measures as provisions
establishing conditions of competition. Thus they decided that an import quota constitutes an import restriction
within the meaning of Articl&Xl:1 whether or not iactually impeded importseeGATT Panel ReportECT
Oilseedd. Additionally, the notion of protecting competitive opportunities has been discussed extensively in
the context of claims under Articles | and Ill of BATT. see for exampleAppellateBody ReportDominican
Republici Import and Sale of Cigarettepara.5.141 Appellate Body ReportKoreai Various Measures on
Beef paras. 138.37, Appellate Body ReportiKoreai Alcoholic Beveragegaras119120, 127 Appellate
Body ReportJapani Alcoholic Beverages |Ip. 16, Panel ReportTurkeyi Rice para.7.252 Panel Report,
UST FSC Article21.57 EC), para.8.128 Panel ReportChile i Alcoholic Beveragespara.7.158 Panel
Report, Korea i Alcoholic Beveragespara.10.8], PanelReport, Indonesiai Autos para.l4.108 Panel
Report,Japani Film, para.10.739 Panel ReportEC i Bananas ll] para.7.50 GATT Panel ReportUSi
Superfungpara.5.19.

“4GATT Panel Reportjapani Leather | (US), para55. In relation to claimsnder Articlelll of the
GATT1994 panels have also considered increases in transportation costsft®rirs consumption due to
discriminatory taxes that affected the cost of imported products were important factors affecting competitive
opportunities: seePanel ReportCanadai Wheat Exports and Grain Importpara6.348 (upheld by the
Appellate Body); Panel ReportJSi Section301 Trade Actparas. 7.83.84.

> panel ReporBrazili Retreaded Tyrepara.7.370.

“®panel ReportBrazil i Retreaded Jres para.7.372.

%7 Colombia considers the linkage of the fines to the import prohibition measure essential to the
finding of a violation, since the fines did npeér selimit imports: seeColombia's second written submission,
para.118. The Panel noteBpwever, that separate findings were made concerning the import ban, on the one
hand, and the fines, on the other hand.



WT/DS366/R
Pagel31

considered restrictions on market access. In relation to claims brought Amidéz X1 of the
GATT1994 the GATT panel in Canadai Provincial Liquor Boards EEC) concluded that
listing/delisting requirements and limitations on the availability pmints of sal&® which
discriminated against imported alcoholic beverages were "restrictions made effective through 'other
measures' contrary to the provisionsAdficle X1:1."*° In a subsequent Report, a separate GATT
panel examined a number of simispects of the measure from this dispute uAdicle I11:4 of the

GATT 1947and concluded thatby allowing the access of domestic beer to points of sale not
available to imported beer, Canada accorded domestic beer competitive opportunities denied to

imported beer*’

7.239 The notion of protecting market access for imports was also taken into considier &0 i
Minimum Import Priceswherea GATT panel found that a minimurimport price and security
system for tomato concentratesulted ina restrictionunder Article XI:1 even though it did not
impose ger sequantitative limit on the amount of impoffs.

7.240 Thus, as evidenced above, a number of GATT and WTO panels reaggnizd the
applicability of Article XI:1 to measures which create uncertainties afféct investment plans,
restrict market access for imports or make importation prohibitively costly, all of which have
implications on the competitive situation of an importer. Moreover, it appears that findings in each of
these cases were based ondhsign of the measure and its potential to adversely affect importation,
as opposed to a standalone analysis of the actual impact of the measure on trade flows.

7.241 The Panel agrees with the interpretation of the term restriction taken by previous WTO and
GATT panels as well as their decision to base findings on the design of the measure, as opposed to
resulting trade effects.

%8 The importation of alcoholic beverages into Canada, at the time of the dispute, was regulated by the
federal government. Under fedétegislation, the Canadian Parliament restricted the importation of alcoholic
beverages into a province except to provincial agencies vested with the right to sell alcevetages. This
restriction appliedvhether the importatiowas from a foreign cuntry or from another provinceAdditionally,
each Canadian province requdra license obtained from the designated provincial authtwritpanufacture or
storeand sell beer in the province. No foreign brewes permitted to sell beer in a provinoeept through the
liquor board. On the basis of the provincial legislation governing the right to sell beer, each prbeidce
developed its own system for the delivery and sale at retail outiékéle circumstancesaried from province
to province, geerally any supplier oélcoholic beverages, domestic or imported, wishing to sell a product in a
province firstneeded tabtain a'listing" from the provincial marketing agencysee, e.gGATT Panel Report,
Canadal Provincial Liquor BoardsEEQC), para. 2.1-2.5.

4 GATT Panel ReportCanadai Provincial Liquor Boards (EEG)para. 4.244.25.

YO GATT Panel ReportCanadai Provincial Liquor Boards (US)ara.5.6.

41 GATT Panel ReportEEC i Minimum Import Prices para4.9. Under the measure at issue,
importers of tomato concentrates were required to provide additional security to guarantee thatahe free
frontier price of the products to be imported plus the customs duty payable would together be equal to or more
than a determined minimum price or sggchinimum price, whichever was appropriate. The security would be
forfeit in proportion to any quantities imported at a price lower than the minimum price or special minimum
price. If an importer were able to guaranty that products originating indburdtries that the price on import
into the Community would not be less than the minimum price for the product in question, the importer would
not be required to provide additional security (see GATT Panel RepBE, 7 Minimum Import Prices
para.2.6). In a dissenting opinion, one paneliit of a panel of fiven this disputeconsidered thatwhile the
minimum price system, operating in tandem with the additional security "could well be applied in a way which
would qualify it as a restriction 'otherah duties, taxes or other charges' undeicle XI:1", interested
exporters could still import tomato comteates below the minimum price (S&ATT Panel ReportEEC T
Minimum Import Pricespara4.9).
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(i) Colombia's contextual arguments on interpretatioAuicle XI:1 of theGATT1994

7.242 Before proceeding, the Panebuld like to addresarguments by Colombia pertaining to the
relevance of the additional provisionsAnticle XI:1 andArticle XI:2, as well as surrounding Articles
and theTRIMsAgreemenin the interpretation of the term "restriction".

7.243 Colombia has argued that the concept'restriction” in Article XI should be interpreted
narrowly as only concerning restrictions imposing quantity limitationslight of the title of
Article XI:1, and the context provided by other provisions Anticle XI:2 and provisions in
surrounding Aticles. The Panel does not consider the limited language appearing in the title of
Article XI ("General Elimination of Quantitative Restrictiopgls determinative in interpreting the
ensuing specific provisions. In the Panel's view, its approach sistemt with the notion that
Article XI of the GATT1994 (and theGATT 1947 was intended for the general elimination of
guantitative restrictions. The Panel feels it is appropriate to consider a measure's effect on
competitive opportunities, asegative effects on the competitive landscape for importers of a
particular product in relation to domestic producers or other importers will inevitably pose damaging
consequences for importation. In this senseptmel inIndia i Autosstated that "it is cleathat a
'restriction’' need not be a blanket prohibition or a precise numerical fifiMore broadly, in the
Panel's view, a measure that has identifiable negative consequentesroportation of a product

will result in a restriction on importation uadArticle XI:1.

7.244 The appearance of the term "quantitativeAiticle XI:2 does not run contrary to the Panel's
interpretation of the term "restriction" withiArticle XI:1. The Panel first notes thahd term
"guantitative restrictions" is not used amy paragraph ofrticle XI and only appears in the general

title to Article XI. Article XI:1 does not refer to restrictions gtiantity While certain provisions in
Article XI:2 refer to "quantities permitted”, such as in subparagraphs 2(c)(i) andi@(a¥well as in

the concluding paragraph éfrticle XlI:2, the Panel notes that other subparagraphs do not refer to
guantities at all. Indeed, the various subparagrap®stizie XI:2 are each specific and thus limited

in scope, for instance, regulatimgstrictions temporarily applied to prevent or relieve critical
shortages of food in the case of subparagraph 2(a), or restrictions on agricultural or fisheries products
in the case of subparagraph 2(c)Article XI:1 inherently reads more broadly, applgi to
"prohibitions or restrictions other than duties, taxes or other charges". In consideration of the
selective use of the terms "quantities" and "quantitative", the Panel thus declines to attribute that
restriction refers to a limitation on quantity @re that term does not appear in the text. By way of
example, althougHrticle XI:2(c)(i) is concerned with restrictions on quantities of agricultural or
fisheries productsArticle XI:1 should not be interpreted narrowly as applying exclusively to
agricudtural or fisheries products as it is understood to apply more broadly to restrictions on all types
of imports or exports. SimilarhyArticle XI:1 should not be interpreted as concerning only restrictions

on quantity, as the word "quantity" does not apjreshe text ofArticle XI:1, and in the Panel's view,
applies to a broader array of measures which restrict importation or exportation.

7.245 Colombia has also argued that that a narrow interpretation of the term "restriction” in
Article Xl is further confirmel from thecontextprovided by Articles XII and XIII of th&SATT1994

In particular, Colombia has referred to the language "may restrict the quantity or value of merchandise
permitted to be imported” und@rticle Xll:1 and to "Quantitative Restrictionslppearing in the title

of Article XlIl. The Panel is not persuaded by Colombia's arguments. As the Panel earlier noted with
respect to the specific subparagraphsAiticle X1:2*”3, Articles XIl and XIll address specific
circumstances and do not applyaithinstances in which some form of restriction arises as a result of
domestically imposed legislation. In particularticle XII is entitled "Restrictions to Safeguard the
Balance of Paymentsind its first paragraph expressly states:

"2 panel Reportindiai Autos para.7.270.
43 Seepara.7.243
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"Notwithstanding hie provisions of paragraph 1 éfrticle XI, any contracting party,
in order to safeguard its external financial position and its balance of paynmeays
restrict the quantity or value of merchandise permitted to be impabjkct to the
provisions ofhie following paragraphs of this Articlefemphasis added]

7.246 As is evident from the text|though Article XII allows Members to restrict the quantity or
value of imports, in contravention OoArticle XI:1, this provision only permits doing so in
circumstance related to balanesf-payment problems. Due teohe limited application of
Article XII:1, this provisiondoes not offer much insight into the scopédicle XI:1.

7.247 Article XIIl of the GATT1994is entitled "Nondiscriminatory Administration oQuantiative
Restrictions. In identical fashion toArticle XI:1, the title in Article XIll uses the phrasing
"Quantitative Restrictions"; howeveais with Article XI:1 that phrase does not appear in any of the
specific paragraphs dirticle Xlll. Moreover, thesame broad language appearingAnticle XI:1
("No prohibition or restriction ..)"also appears iArticle XIII:1, without reference to "quantities" or
"guantitative". While various provisions iArticle Xl refer to the terms "quantity" or "gquota",
Article XIII:1 does not. Hence, the Panel declines to make conclusions on the sdatiel@Xl on

the basis of the language appearinditicle XllI or its title.

7.248 Colombia has lastly referred Raragraph 2 of the lllustrative List of the Annex of TIMs
Agreemenias informing the scope défrticle XI:1. The TRIMsAgreemenstates irArticle 2 that "no
Member shall apply any TRIM that is inconsistent with the provisions ofArticle XI of
GATT1994'. Paragraph 2 of the lllustrative List of the Amnef the TRIMs Agreementfurther
provides in part thatTRIMs that are inconsistent with thebligation of general elimination of
guantitative restrictions provided for in paragraph 1Adicle XI of GATT1994 include those...
which restrict: ... the imprtation ... generallpr to an amount related to the volume or value of local
production that it exports”* On a plain reading, the Annex expresgdgognies thatArticle XI:1
contains an obligation to generally eliminate quantitative restrictions. IlMstrative List then
identifies various type ofRIMs measures that should be considered prohiliitgebrt or export
restrictions i.e. each subparagraph of the lllustrative List refew restriction based on specified
amountssuch aghe types of prducts used in or related to production; the volume or value of local
production; the volume or value of products, in terms of product type; or to an amaiad rel
foreign exchange flows.In the Panel's viewArticle XI:1 is not restricted to such anfie list of
possible measures. On the contrakyticle XI:1 applies to "prohibitions or restrictions other than
duties, taxes or other charges" and does not include finite categories. Accordingly, the Panel declines
to consider the lllustrative List dhe Annex of theTRIMs Agreement in interpreting the scope of
Article XI:1.

47 paragraph 2 of the lllustrative List of the Annex of TRIMsAgreemenprovidesin full as follows
"TRIMs that are inconsistent with the obligation of general elimination of quantitative
restrictions providedor in paragraph 1 ofrticle Xl of GATT 1994include those which are
mandatory or enforceable under domestic law or under administrative rulings, or compliance
with which is necessary to obtain an advantage, and which restrict:

€) the importation by anrgerprise of products used in or related to its local production,
generally or to an amount related to the volume or value of local production that it exports;
(b) the importation by an enterprise of products used in or related to its local production

by restricting its access to foreign exchange to an amount related to the foreign exchange

inflows attributable to the enterpriser

(c) the exportation or sale for export by an enterprise of products, whether specified in terms of
particular products, in tens of volume or value of products, or in terms of a proportion of volume or value of its
local production.”
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(iii) De jure versus de facto restrictions on importation

7.249 The Panel wouldilsolike to address Colombia's argument that Panama must establish the
existence of a@e factorestriction wihin the meaning oArticle XI:1, since the ports of entry measure

does notper selimit the volume or value of imports. Thus, Colombia considers that Panama must
establisithe existence adde factorestriction in order to prove a violation Afticle X1:1. Colombia

argues that Panama carries the burden of proof to demonstrate a lower level of imports and prove the
existence of a causal link between this lower level and the ports of entry measure. Colombia contends
that the evidence before the Panelsdnet demonstrate a low level of imports nor any link between

the measure and an alleged decline in imports. Rather, Colombia claims that evidence presented by
Panama reflects an increase in the value of textile, apparel and footwear imports betweamd2006
2007 when the current ports of entry measure was in éffect.

7.250 As noted above, Panama submits that it is challenging the ports of entry measures on the basis
of its design, structure and underlying architecture. Panama thus asserts that is not th&ming
existence of ale factorestriction. Although Panama considers it is not makindeafactochallenge,

in response to Colombia's allegation that Panama'’s challenge is necesdarilgctoong Panama

cites to data provided by Colombia indicating &lohe in the weight of textile imports shipped from
Panama during the time the ports of entry measure was in*force.

7.251 The Panel notes thafolombia's argument is primarily based on statdmenade in
Argentinai Hides and Leather In that case,he panel fad to determineinter alia, whether the
presence of representatives of the domestic hide tanning industry in the Argentine customs inspection
procedures for hides destined for export wadeaactoexport restriction. In particular, he panel
discussedhe evidentiary weight that should be attachecd¢tal trade effect of the measure and the
need to establish a causal link between the measure and a limitation on exports:

"Finally, as to whethdrResolutionNo. 2235 makes effective a restriction, it shebble
recalled thatArticle XI:1, like Articles I, 1l and Il of theGATT 1994 protects
competitive opportunities of imported products not trade floimsorder to establish

that ResolutionNo. 2235 infringesArticle XI:1, the European Communities need no
prove actual trade effects. However, it must be borne in mind that
ResolutionNo. 2235 is alleged by the European Communities to make effectiee a
facto rather than alejure restriction. In such circumstances, it is inevitable, as an
evidentiary mder, that greater weight attaches to the actual trade impact of a
measure.

Even if it emerges from trade statistics that the level of exports is unusually low, this
does not prove, in and of itself, that that level is attributable, in whole or in part, to
the measure alleged to constitute an export restriction. Particularly in the context of
an allegedde factorestriction and where, as here, there are possibly multiple
restrictions, it is necessary for a complaining party to establish a causal link etwee
the contested measure and the low level of exports. In our view, whatever else it may

475 Colombia notes that the value of imports from the CFZ falling under Ch&fié4 increased
between 2006 and 2007 from US$483,587,075,000 to50%#$61,216,000: see ExhilfHAN-56. Although
Panama presented imports figures in ExH##N-56 in Panamanian balboas, since the balboa has been tied to
the United States dollaat anexchange ratef 1:1, the values are equivalent. The Panel notes further to the
information contained in this Exhibit, the weight declined during thesesyeam 67,486 to 60,871 metric
tonnes.

4’® panama's second oral statement, [@ta. Panama has notétht between March 2007 and March
2008, the quantity of textiles imported into Colombia declined from 3,339,527 to 2,119,524 square meters.
Panama has s noted a decline in 2005, from 5,169,008 to 4,481,075 square meters when a previous measure
similar to the current ports of entry measure was in place. See Panama's second oral stater3dntcipaga.
to ExhibitCOL-42.


http://en.wikipedia.org/wiki/United_States_dollar
http://en.wikipedia.org/wiki/Exchange_rate
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involve, a demonstration of causation must consist of a persuasive explanation of

precisely how the measure at issue causes or contributes to the low level of exports.
In our view, whatever else it may involve, a demonstration of causation must consist

of a persuasive explanation of precisely how the measure at issue contributes to the
low level of export$?*’’ (footnotes omitted)

7.252 With the respect to the issue discussedrgentinai Hides and Leatheithe Panel first notes

that the European Communitiesharacteried its claim as ale factoone, unlike Panama in this
dispute In the context of this characterization, gamel inArgentinai Hides and Leatheexplained

that the complainant would need to demonstrate the existence of a low level of imports and a link
between the measure and the low import level. In light of the unique circumstances surrounding the
European Communities' characterization of its claim, tektent Panama were able to demonstrate a
violation of Article XI:1 based on the measure's design, structure, and architecture, the Panel is of the
view that it would not be necessary to consider trade volumes or a causal link between the measure
and its &ects on trade volumes.

7.253 In support of its approach, the Panel recalls that a numbgraméls have previously
determined the existence of a restriction on importation basdtie design of the measure and its
potential to adversely affect importaticag opposed to the actuakultingimpact of the measure on

trade flows'’® The Panel notes further that more than one panel has declined to make a determination
based on the alleged trade effects of a meadur&urkeyi Textiles the respondent sougha tebut
arguments of nullification and impairment undeticle XI:1 based on the fact that imports of textiles

and clothing had increased under the measure at issue, resulting in no adverse trade impact. Recalling
an earlier view expressed by the Appl8ody, he panelin that disputeexplained that reliance on

the level of imports was not sufficient to rebut a presumption of nullification and impaiduertb

the impact of multiple factors on trade flows:

"We recall that inEC i Bananas IIf”°, the Appellate Body confirms that the
principles established idSi Superfund

@ a demonstration that a measure has no
would not be a sufficient demonstration that the benefits accruing

under that provision had not been nullified or imn@a even if such a

rebuttal were in principle permittégf:

are still most relevant to violations of provisiong@ATT 1994

We are of the view that it is not possible to segregate the impact of the quantitative
restrictions from the impact of othemdtors. While recognizing Turkey's efforts to
liberalize its import regime on the occasion of the formation of its customs union with
the European Communities, it appears to us that even if Turkey were to demonstrate
that India's overall exports of clotly and textile products to Turkey have increased
from their levels of previous years, is would not be sufficient to rebut the presumption
of nullification and impairment caused by the existence of WTO incompatible import
restrictions. Rather, at minimurthe question is whether exports have been what
they would otherwise have been, were there no WTO incompatible quantitative
restrictions against imports from India. Consequently, we consider that even if the

“’" panel ReportArgentinai Hides and Leathemparas. 11.201.21.

“’8 See SectioVIl.E.2(d)(i).

479 (footnote origina) Appellate Body ReporEC - Bananas |l| para.253.
“80 (footnote origina) Panel ReportJSi Superfungpara5.1.9
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presumption inArticle 3.8 of the DSU were rehiable, Turkey has not provided us
with sufficient information to set aside the presumption that the introduction of these
import restrictions on 19 categories of textile and clothing products has nullified and
impaired the benefits accruing to India un@&TT/WTO."*8

7.254 Furthermore, iIrEECT Oilseeds | a GATT panel held similar reservation about the ability to
isolate the trade effects of a particular measure from other factors, stating that "changes in trade
volumes result not only from governmental policibst also from other factors, and that,niost
circumstances, it is not possible to determine whether a decline in imports following a change in
policies is attributable to that change or to other fact8fs".

7.255 In the present dispute, a number of varialdesiplicate the picture, creating difficulties in
interpreting trade statistics. As Colombia itself has pointed out, a number of measures have been
implemented in the past decade in addition to the ports of entry measure to address problems with
undekinvoicing, money laundering and smuggliti§. Colombia has also imposed a series of other
measures in addition to the ports of entry measure, inclubintgnot limited tg the imposition of
indicative prices on textile, apparel and footwear imports, for wiiereffects are uncle&t. Even
considering the ports of entry measure in isolation, the Panel notes that Colombia has in the past
applied a measure similar to the ports of entry measure, and then removed it for a time before
imposing the current measurEinally, the Panel notes that while the ports of entry measure applies to
subject goods arriving from Panama, it does not regulate identical goods that arrive from other
countries, further clouding the picture. The Panel would need to assess thess,reahldition to
considering the large number of economic factors at play, such as worldwide supply and demand
shocks and variations, the influence of worldwide events, and other factors. As such, it is extremely
difficult, if not impossible to attribie changes in the level of imports of textile, apparel and footwear
into Colombia specificallyo the ports of entry measut&. Wide-ranging fluctuations in the implicit

“81 panel ReporfTurkey i Textiles paras. 9.208.204.

82 GATT Panel ReporEECT Oilseeds | para.151.

83 See, e.g. Colombia's response to Panel question No. 149. Colombia indicates that a number of
measures have been applied in addition to the restrictions on ports qf inolnging but not limited to a
requirement to present an advance import/export declaration; restrictions on transit; cooperative agreements
with other countries’ customs administrations and the private sector; indicative and reference prices; and
cettain documentation and invoice requirements.

“84 Colombia has asserted that increases in values of textile imports during the periods of imposition of
indicative prices to textile imports is based entirely on the increase in the declared values, andfdoes imot
indicative price values: see Colombia's response to Panel question No. 127. Panama disputes this view, arguing
that no textual basis exists to support Colombia's assertion, and is sceptical as to why calculated implicit prices
increased due t@utodeclared values during periods when indicative prices were applied: see Panama's
response to Panel question No. 127; Question No. 1(d)(iv) of Colombia to Panama; Panama's comment on
Colombia's response to Panel question No. 131.

“85 Colombia itself sems to have recognized that unknown factors affect import volumes and prices of
textiles, apparel and footwear. For instance, when commenting on the possibility of a-Gkneff&ct" arising
following an earlier measure restricting port access, Colosthiad the following: "[Panama] is unwilling to
accept the logical conclusions of the fact that the statistics equally show a decrease in volume in a period when
no ports measure was in effect. This strongly suggests that the ports measure doest ribe aftdeme of
imports, but that such volumes are determined by other factors." See Colombia's comment on Panama's
response to question 4(b) from Colombia's second set of questions. Additionally, Colombia also appears to
acknowledge that cleaut conclisions cannot be drawn from statistics on implicit prices for textiles. In
response to a question from the Panel, Colombia discussed the problem of mixed signals: "In respect of textiles,
the conclusions are not as clear cuts as the statistics show sigrads. On the one hand, the average implicit
price in 2007 (0.82 USD) and 2008 (0.67 USD) is much higher than in-2004 (when this average implicit
price hovered around 0.170.24 USD). On the other hand, the comparison between the second 2aff7of
and the first half of 2007 shows that the implicit price range stayed more or less the same (on average around
0.80 USA), and this trend continued n the first half of 2008. What is interesting, however, is that this stagnation
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price and volume of textile, apparel and footwear imports into Colombia over thdegaste reflect
this difficulty.”®® It is also difficult to accept Colombia's allegation that the "measure is wotkKing"
due to the wide array of factors at pf&3.

7.256 The Panel believes a thorough examination of trade effects would be unnecessary and
unwarranteddue to the inherent difficulty in interpreting trade statistics, in which a wide variety of
economic and other factors complicate the picture. Accordingly, the Panel will determine whether the
ports of entry measure is a restriction on importation withan meaning ofArticle X:1, based on
whether the measure has a limiting effect on importation by negatively affecting the competitive
opportunities available to textile, apparel and footwear products arriving from Panama. The Panel
will base its assessmieon the terms of the measure as opposed to any previous or ongoing effect on
the level of imports, in terms of volume or value. In light of this approach, Colarahizot rely on
evidence of an increase in imports to rebut arguments of a restrationportation Similarly,
Panamaannot point solely tevidence demonstrating a decline in the level of imports to establish the
existence of a restriction on importation or exportation.

(iv) Whether the ports of entry measure affects competitive opportunitie

7.257 The Panel will therefore examine whether the ports of entry measure has a limiting effect on
importation by negatively affecting the competitive opportunities related to textile, apparel and
footwear products imported from Panama.

7.258 Panama has argued thihe imposition of the ports of entry measure has limited competitive
opportunities by forcing importers to incur higher shipping costs to reach a number of important
markets in Colombiather than those near Bogota and BarranquilRanama contends thidese

costs create disincentives to export subject goods to Colombia andwratessary uncertainty to
importation to numerous important markets in ColonfiaPanama considers this restriction on
entry points, which leadto higher transportation css is an inherent aspect of the design,
architecture and structure of the measure. Due to increasedll delivery costand uncertainty,
Panama considers that the ports of entry measure constitutes a restriction on importation in
contravention oArticle XI:1.

7.259 Panama has submitted a set of quotations by DHL Global Forw&fdasyevidence that
transportation costs to certain markets in Colombia have increased under the ports of entry measure.
Specifically, Panama has provided two estimates of tmspratation costs involved for exporters,
depending on whether the subject goods are exported through Buenaventura or Barranquilla. The first

of the implicit priceis due to a large extent to the increase in quantities sold since the imposition of the ports
measure." Se€olombia'sesponse to PangquestionNo. 158.

“88 For instance, Colombia has provided monthly dat&hibit COL-61 and ExhibitCOL-65 which
reveas high variability in implicit price, volumes and values textiles, apparel and footwear products.

87 Colombia's second written submission, p&#.

“88 |n relation to this discussion of whether the ports of entry measure has negatively affected import
volumes and/or values, Panama has referred to documentation from a Colombétamyguitig investigation on
products from China (ExhibRAN-75) in alleging that a link exists between the ports of entry measure and a
decline in imports from Panama. The Hadeclines to address Panama's arguments derived from this
investigation for several reasons, primary among them is the fact that tiiigapiing investigation exclusively
concerned trade from China. In addition, as discussed above, at the time di-thevging investigation, a
number of additional measures were imposed on imports from China, including but not limited to an indicative
prices regime. The Panel is unable to precisely determine, and does not wish to speculate on the effects any
particula measure has had based on consideration of imports from an altogether different trading partner.

489 panama'’s first written submission, paras.-16Q.

9 Exhibit PAN-63. Panama has provided quotations by DHL Global Forwarding @6 to Cali
via a route tirough Balboa and Buenaventimaone document dated 9 June 2008, and a second quotation, also
by DHL Global Forwarding, fron€FZ to Cali via MIT and Barranquilldated 6 June 2008.
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quote is for the route from the CFZ to Cali via a route through Balboa and BuenaV&ntlite

second quote estamites the delivery cost for a route originating in the CFZ and arriving at Cali via
Manzanillo International Terminal (MIT) and Barranquilla. Both quotes are based on an identical
shipping weightc.i.f. value and container siZ& Panama's quotations coarptively indicate that
transportation costs from the CFZ to Cali via Barranquilla seaport would be more expensive than
shipment through Buenaventura, which is a prohibited port under the ports of entry measure. A table
comparing shipping costs, originalresented by Panama, appears b&féw

CFZ-Cali CFZ-Cali

(via Balboa and Buenaventura) Coss (Uss) (via MIT and Barranquilla) Costs (U

CFZi Balboa (by truck): 380.00 | CFZi Manzanillo (MIT) (by 110.00
truck)

Handling (exportation) 35.00 | Handling (exportation) 35.00
Documentation 75.00 | Documentation 75.00
Courig 50.00 | Coutier 50.00
Port security 20.00 | Port security 20.00
Carrier security 6.00 | Carrier security 6.00
Balboai Buenaventura 1250.00 | MIT T Barranquilla 1490.®@
(20" container) (20" container)
Handling (importation) 100.00 | Handling (importation) 100.00
Filing 35.00 | Filing 35.00
Collect feg(minimum) 35.00 | Collect fee(minimum) 35.00
CAF (minimum) 35.00 | CAF (minimum) 35.00
Shipping cost (container) 50.00 | Shipping cost (contager) 50.00
Shipping cost (BL documentation 50.00 | Shipping cost (BL documentatiof 50.00
fee) fee)

91 panama characterizes the shipping route it selected, in which goostsipgred by truck from the
CFZ to Balboa on the Pacific coast of Panama, before travelling to Buenaventura and ultimately Cali, as a "more
practical, businessriented approach" than the route proposed by Colombia in EX3it50. Panama claims
that thedistance from MIT to Balboa is 80 km and takes roughly one hour to cover by land transport, including
train or truck options, at a cost of US$380 (for a 20 feet or 40 feet container). According to Panama, it would be
more expensive and inconvenient topshibods from CFZ to MIT and then pass through the Panama Canal
before embarking for Buenaventura, since the importer/exporter would have to pay canal toll fees, and would
incur long waiting periods due to the high volume of traffic through the canalPes®ema's response to Panel
guestion No. 123; see also ExhiBiAN-63. In response to an argument by Colombia that it does not make
sense for goods shipped from China to pass through the Canal to reach the CFZ, and then return through the
Canal a secondmnie in route to Buenaventura, Panama has argued that the "sheer magnitude of the CFZ
operations" makes it worthwhile for Asian exporters to deliver products directly to the CFZ. Panama submits
that manufacturers/exporters prefer to sell to distributord,ret end customers, and thus do not know where
products will be sold when first entering into contracts. According to Panama, this practice is followed as
manufacturers do not want to be involved in dealing with the business practices and handlgotrarisanore
than 30 different countries, each with their own currencies. Panama also notes that CFZ entities pay in US
dollars via globallyrecognized banks, and payments are guaranteed by competiticay letters of credit.

See Panama's responsdanel question No. 125.

92 The Panel notes that the delivery cost for each route is calculated based on the same shipment
weight, which is unknown @lesconocid), and container size (20 feet). As a result, thestoms Agent's
Commission of $669.35 is¢hsame for both routes.

93 panama included this table in issponse to Panel question No. 124. The Panel has reproduced the
table and verified the accuracy of the data included in this table in relation to the data that was originally
presented in ExhibPAN-63. No discrepancies were identified; however the Panel inserted clarifications
(appearing intalics) where it considered them helpful.
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CFz-Cali CFZz-Cali

(via Balboa and Buenaventura) oty (L) (via MIT and Barranquilla) Gt (V)
Customs Agent's Commission 669.38 | Customs Agent's Commission 669.38
(0.35% of c.i.f. value) (0.35% of c.i.f. value)
Paperwork expenditures 30.00 | Paperwork expenditures 30.00
Preparation and process of 30.00 | Preparation and process of 30.00
obtaining VUCE registration +15.00 | obtaining VUCE registration +15.00
Forms @pproximaté 10.00 | Forms approximaté 10.00
Preparationdost/uni} 5.00 | Preparationdost/uni) 5.00
Buenaveturai Cali (by truck up to 70000 | Baranquillai Cali (by truck up 2100.00
30tonnes fora 20' container) to 30tonnesfor a 20' container)
Total US$3580.38 US$1950.38

7.260 The DHL Global Forwarding Quotation submittedPgnamaseparately listestimats of the
ocean freight delivery costs fap feet andiO feet delivey from Balboa to Buenaventuf&:

Origen POL Destino POD 20" BAF 40'ST BAF 40'HC BAF
Zona Libre Balboa Cali Buenaventura| $1,250 | Incl. | $1,350 | Incl. | $1,350 | Incl.
de Colon

7.261 The DHL Global lrwarding Quotatioralso includesstimates of the ocean freight delivery
costs for20 feet andl0 feetdelivery fromMIT to Barranquilla®®

Origen | POL | Destino POD 20' | BAF | 40'ST | BAF | 40HC | BAF
Sgrg‘ot;gre MIT cali | Barranquila | $1,490 | $165 | $1,590 | $310 | $1,590 | $310

7.262 For reference, the DHL quotations also compare the local costs of delivery from
Buenaventura to Cali, by land; and from Barranquilla to Cali, also by“?&nd:

Carga
suelta Hasta 7 Hasta 17 | Hasta 24 | Hasta 18 | Hasta 30
Serv. de
Trayecto hasta 4 tons por | tonspor | tonspor | tonspor | tons port Escolta
tons 20 ft 20 ft 20 ft 20 ft 20 ft
(turbo)
g:ﬁnave”“”a/ $280 $350 $465 $680 $680 $700 | Opcional
CB:{;tlllriranqwlla/ $725 $990 $1,350 | $1,850 | $1,930 | $2,100 | Opcional

7.263 Colombia disputes the accuradytlee shipper quotation due to the fact that Panama compares
the cost of a shipment from the CFZ to Cali via the port at Barranquilla, with the cost of shipment
from the CFZ to Cali via the port at Buenaventura, without including toll charges arisingiseof

the Panama canal. Colombia has submitted two separate quotations from different shipping providers
for the Panel's consideratiéi. Based on its quotations, Colombia argues that the cost of shipment
from the CFZ to Cali via Buenaventura seaport Mdxe slightly more expensive when Panama canal

toll charges are included in the estiméfe The Panel notes that Colombia has provided in its first

94 Exhibit PAN-63.

9 Exhibit PAN-63.

9 Exhibit PAN-63.

497 Exhibit COL-50. This exhibit includes one qudtat provided by TransBorder, SA, dated 25 June
2008, and a second one by UPS Supply Chain Solutions, dated 28 May 2008.

“9% Colombia's second written submission, paras-126 Exhibit COL-50.
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guotation the "free on board" rate for delivery from MIT to Barranquilla for several container sizes,
delivered on a weekly basis, and the price for delivery from MIT to Buenaventura for several sizes,
also on a weekly basis. This data appears as fofftSws:

Origen Destino 20std 40std 40hc TIT Salidas Lm_ea
naviera

Manzanillo B/quilla USD 900 | USD 975 | USD 975 ldia Semanal Cosco
Manzanillo | B/ventura | USD 1300| USD 1400| USD 1400 ldia Semanal Maersk

7.264 Colombia's also has provided a second quotation from UPS Supply Chain Solutions that

outlines the total shipping charges to deliver textiles, as stated, "pabtb drhe table appearing in

the submitted quotation compares the cost of delivery from Cristobal, Panama, to Cali, via Cartagena,
with the cost of delivery from Cristobal, Panama to Cali via Buenaventura. The costs are broken

down and summarized belait?

Application 40' std 40' std

via Cartagena via Buenaventura
Origin Service Fee $125.00 $125.00
Documentation $25.00 $25.00
Manifest Entry $35.00 $35.00
Courier Fee $65.00 $65.00
Security $25.00 $25.00
Origin Port Fees $299.00 $299.00
Ocean Freigh€Charges $2,100.00 $3,673.00
Customs Entry $150.00 $150.00
Destination Port Fees $210.00 $210.00
Delivery $2,324.00 $941.00
TOTAL CHARGES USD: $5,358.00 $5,548.00

7.265 Before proceeding in its analysis, the Panel would like to make several preliminary
observations concerning the evidence submitted by the parties. Foremaost, the quotations submitted by
each party are from different transportation providers, i.e. DHL Global Forwarding in the case of
Panama, and TransBorder SA and UPS Supply Chain Solutiof® icase of Colombia. Several
interpretative problems arise from these quotations.

7.266 In Panama's submitted quotation, DHL Global Forwarding estimates a cost of US$1,590 to
ship goods by sea from MIT to Barranquilla, in addition tBusker Adjustment Faot (BAF) of

between US$310 per 40 feet container, while estimating a cost of 388%b ship the goods from
Balboa to Buenaventura, and listing BAF charges as included for the Buenaventura route. Panama
does not offer any explanation why this chargenduded in the former route but not the latter. In
addition, the Panel notes that while Panama indicates in its summary table presented in paragraph
above that the quotation is forshipment with a weight of 24000kg,i.f. value of US$19,P50 and
contaher size of 20 feet, the actual copy of the quotation lists the weight as "unknown" and does not
refer to ac.i.f. value. Also, the Panel notes that the local transport costs from either Buenaventura or
Barranquilla ports to Cali list escort service aptlanal”, making a final precise estimate diffictiit.

499 Exhibit COL-50. The Panel has reproduced this table fousioh in the report.

% Exhibit COL-50. The Panel has reproduced this table for inclusion in the report.

1 The Panel considers Panama's omission of an estimate of security/escort service especially troubling
in light of the fact that Panama in open distuss during the Second Substantive meeting expressed concern
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Finally, Panama has asserted that a proper estimate of the cost of delivery from the CFZ to
Buenaventura would include transport of the goods from the CFZ to Balboa, on the Pacific coast of
Panama, bytrain or truck, before shipping the goods to Buenaventura by ship. As argued by
Colombia, Panama has merely asserted this is the case without presenting any evidence to substantiate
this assertion>

7.267 Regarding the quotations provided by Colombia, the P@nellso troubled as to why
Colombia has in one quotation provided separate estimates of ocean freight rates from MIT to
Barranquilla and MIT to Buenaventura, but in a second quotation from UPS Supply Chain Solutions,
compares costs of delivery from theZte Cali viaCartagena with the cost of delivery from CFZ to

Cali via Buenaventura. Cartagena is a prohibited port under the ports of entry measure, and Colombia
has provided no explanation for this selection. At a minimum, this selection calls e@gtoguthe

choice to submit ocean freight charges from MIT to Barranquilla in the first place, if Colombia later
relies on a different route quotation for its cost comparison. It is also troubling that the ocean rate for
delivery from MIT to Buenaventunarovided in the TransBorder SA quote (USHKID) is vastly lower

than the ocean freight chardgeom Cristobal to Buenaventureeferred to in its UPS quotation
(US$3673)°% The Panel is concerned by the fact ttet TransBorder SA estimates from MIT to
Barranquilla and from MIT to Buenaventura are listed as-itaflees”, but these estimates do not
appear to include land transportation costs from CFZ to MIT, nor land transportation charges from
Buenaventura to Cali, or Barranquilla to Cafi. In addition, he UPS Supply Chain Solutions
guotation is labééd as a "port to door" estimate; however, it is unclear whether land transportation
charges from the CFZ to Cristobal have been assessed, as only port origin fees are *ficluded.
Finally, Panama has raiseldet issue of how the charge to ship a 40 feet container from Cristobal to
Cartagena could be so high (USHK) relative to the cost to ship the same size container from MIT

to Barranquilla (US$975) when the distance between Cristobal and MIT is apprdyithé&ta, and

the distance between Cartagena and Barranquilla is 14 kRanama has asked the Panel to factor

in the inconsistencies when evaluating the relevance of the quotations presented by Colombia.

7.268 Regardless of whether one estimate is more amxuhan the other, the Panel notes that
guotations have been provided in both cases without reference to the weightadirf.tier the
container, although Panama has alleged a specific weiglutigndalue.

about the fact that Colombia's estimated costs for delivery from the CFZ to either Cartagena or Buenaventura
both included identical security charges of US$25. Thus, while questioning the gcotidaivery estimates
provided by Colombia, due to a low estimate for security fees, Panama has not included an appropriate estimate
for security charges apart from reference to a port security charge of US$20, both in the case of delivery via a
Barrangilla and Buenaventura route. The Panel is therefore unclear on the accuracy of Panama's estimates.

%92 Colombia's comment oQuestion No1(d)(iii) to Panama fronColombia Panama's assertion must
also be weighed against written testimony provided by Cbiamtransportation specialist, Fabian Garcia
Castafieda, who stated that he had never heard of goods being transported from the CFZ to the Pacific coast over
land: ExhibitCOL-63.

%3 In relation with the Panel's concerns, Panama has also expressed cdrwetnthe large
discrepancy between the UPS quotation from Cristobal to Buenaventura (US$3,673) and the TransBorder SA
quotation from MIT to Buenaventura (US$1,400), despite what Panama claims is a distances of a "few
kilometers" between Cristobal and MIT.

Panama has also commented that the TransBorder SA estimates from MIT to Barranquilla and from
MIT to Buenaventura are listed as “allfees", but these estimates do not appear to include land transportation
costs from CFZ to MIT, nor land transportaticimarges from Buenaventura to Cali, or Barranquilla to Cali. In
addition, Panama express doubt regarding the designation of the UPS Supply Chain Solutions quotation as a
"port to door" estimate, arguing that land transportation charges from the CFtob@fiare not assessed (as
only port origin fees are included): see Panama's response to Panel question No. 123.

% panama raised a similar concern in its response to Panel question No. 123.

% gee also Panama's response to Panel question No. 123.

% panams response to Panel question No. 123. The Panel notes, however, that Panama's DHL
Global Forwarding estimate from MIT to Barranquilla (US$1,900 including the indicated BAF surcharge) is
comparable with the estimate from Cristobal (in the CFZ) to Caréagen
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7.269 Despite confusion that may arise from thidewariations in prices revealed in the quotations
submitted by the parties, the Panel does not consider it appropriate to base its findings exclusively on
a finite amount of shipping price quotations for several other important reasons. As Colombia has
generally suggested, it is complicated to compare quotations provided by different freight stfpliers.
Colombia has also recognized that it is also difficult to estimate other factors, such as logistical and
security needs, when trying to understand tfiece on importers?® In addition to these inherent
problems, prices charged to ship goods are dependant on many additional factors that are specific to
particular customers, such as prior commercial relationships, the size of a shipping order, economies
of scale, the frequency of business solicited, volume discounts, capacity availability and other
factors>® Moreover, an initial quotation may only provide a basis for negotiating a lower price.
Finally, the Panel notes that while estimated costs to dajimeds to one Colombian city, Cali, have

been informative, the circumstances of many other important markets/destinations in Colombia could
vary widely. These factors do not even address the concern, identified on multiple occasions by both
parties, asarresponds with their respective arguments, that neither DHL Global Forwarding or UPS
Supply glgain Solutions are major players in ocean freight shipment between the CFZ and Colombian
seaports:.

7.270 The quotations provided by Panama and Colombia alike are lmms@the metrici the
container size (20 feet in the case of Panama's extensive example, and 40 feet standard in the case of
Colombia's). Colombia's example makes no reference to weigtitfovalue. While Panama refers

to weight andc.i.f. value in is response to a question from the Paheihis information is not
acknowledged in Colombia's submitted quotatinit has also proven difficult to verify any of the
figures submitted by the pé&t For instance, Panama has submitted in its price qoot#tat in

practice it is preferable to transport goods from the CFZ on the Atlantic coast of Panama to Balboa on
the Pacific coast, rather than to transport goods by boat through the Panama Canal (and pay canal
fees), and thus bases its estimation ofvee)i costs to Cali via Buenaventura on this practice.
Colombia contests this approach. On the other hand, Colombia has provided a comparison of costs to
ship via Buenaventura, presumably factoring in canal fees, and the Panel observes that the final cost
of delivery is similar to a rate to deliver goods shipped to Cali via a route that arrives at Cartagena (on
the Atlantic coast of Colombia). By Panama's estimates, the cost of shipping from the CFZ to Cali via
Balboa and Buenaventura (US$30.38) is nedy US$2000 less than the number proposed by
Colombia in its UPS quotation (US$88). Hence, the Panel finds it difficult to draw any
conclusions.

7.271 We recall the view discussed above that increased transaction costs, market access restrictions
or uncertinties affecting investment plafeve previously been considered relevant in determining
whether a measure resulted in a restriction which rose to a level to cause nullification or impairment
of a Member's rights undérticle XI:1.

7.272 Although the quotatiodata available is difficult to compare, Panama has also argued that the
Panel should assess the existence of a restriction more broadly than in terms of increased shipping

07 Colombia acknowledged, based on a written testimony submitted by transportation specialist,
Fabian Garcia Castafieda at Colombia's request, that "great care" must be taken when comparing quotations
provided by different freight suppliers: see Exhib®L-63; Colombia's comment on Panama's response to
Panel question No. 123.

%% Colombia acknowledges complications like these in comments responding to one of Panama's
responses to a question by the Panel:Gs#embia’'s comment on Panama's responsanelRjuestion No. 124.

% The Panel notes thatansportation specialist, Fabian Garcia Castafiemtified many of these
factors as relevant in determining actual transportation:caestsExhibilCOL-63.

*10gee, e.g. comments bpecialist, Fabian Garcl@astafieda appearing in ExhiBiOL-63.

11 5ee Panama's response to Panel question No. 124.

12 Instead the quotation lists weight as "unknown" and does not refer to a c.if. value: see
Exhibit COL-63.
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costs>*? In this regard, Panama has submitted an ocean shipping delivery schiibhiéndicates a

limited schedule of fortnightly deliveries from the CFZ (specifically, Colon) to Barrangtfill@his

same schedule reveals that deliveries occur between Colon and Cartagena on a weekly basis, for
instance, thereby increasing the frequeoicgpportunities available to ship to Colombia for exporters

of goods from Panama. Although schedules were not provided for additional ports in Colombia, it is
evident from the delivery schedules provided for Cartagena and Barranquilla that the portty of
measure, by limiting entry of goods, exclusively to Barranquilla seaport and no other seaport, restricts
the number of opportunities for importers to deliver goods into Colombia. The Panel does not have
information before it comparing the volumeiofports into Colombia, in relation to the total capacity
available on ships travelling fortnightly between Colon and Barranquilla; however, it is clear that
deliveries can only by shipped on fewer occasions and to fewer destinations, to the detriment of
ertities importing goods from Panama.

7.273 In the Panel's view, business and investment plans of entities importing goods from Panama
are negatively affected in another way. As Colombia has indicated, a measure nearly identical to the
ports of entry measure atsue in this dispute was imposed on 7 July 2006r approximately six
months until 31 December 2005, and was extended on two ocCa$isneh that the measure did not
expire until 31 December 2006, nearly one and a half years later. The current potty oneasure

was instituted on 22 June 2007 for approximately six months until 31 December 2007, but this date
was extended twic¥, and the ports of entry measure is currently set to expire on 31 December
20088 one and a half years later. On every occathe measure is in place, importers of goods
from Panama generally have one seaport option available to enter igdmsanquilla seaport,
subject to certain exceptions for qualifying importers. When the measure is removed, all entities
importing good from Panama are permitted to enter any other of 11 designated ports and may
rearrange their shipping schedules to do so. Data presented by Colombia indicates that import
patterns to particular Colombian ports have shifted whenever a measure regpoctiagcess was
imposed, supporting the view that importers adjust their shipping pattérns.

7.274 The uncertainties that arise from the ports of entry measure are substantial since importers'
may only access one seaport and one airport whenever the measomeadsatily imposed, instead of

the 11 ports open to importers of goods from points of departure other than P&hamaddition to

the disadvantages that arise from restriction to two ports of entry, the Panel notes that both parties
haverecognizd the gbstantial additional expense of using air transport as atéwnyg solution to
high-volume importation of textiles, apparel and footw&arWhen also considering the fact that the

*1¥panama’s response to Panel question No. 84.

> Exhibit PAN-64.

*1> ResolutionNo. 05796 of 7 July 2005.

>16 ResolutionNo. 12465 of 21 December 2005; Resolution No. 06691 of 22 June 2006.

1" ResolutiorNo. 16100 of 27 December 2007, Resolutho. 5542 of 2008.

*18 Colombia's response to Panel question No. 12&sdution No. 5542 of 2008

*1° For instance, Buenaventura was the first port of entry in terms of value for textiles, apparel and
footwear during the period before the first measure was established (January20@42005), buell to third
placein the cas offootwear and forth placen the case ofextiles and apparelollowing the impositionof the
first measurebetweentJuly 2005and October 2006. Moreover, in terms of volume, p@8cent of apparel
imports and 7’percentof footwear imports thatreved in Colombia during the period before the imposition of
the first port of entry measurentered atBuenaventura. After the imposition of the first measure, only
7 percentof apparel and 2percentof footwear were shipped to Buenaventusee, . ExhibitCOL-61.

20 As noted in footnot&32, textile, apparel and footwear arriving from all points ofdeparture, except
Panama are required to enter at any of the following 11 pBadsranquilla, Bucaramanga, Buenaveatutali,
Cartagena, Culcuta, Ipiales, Leticia, Medellin, San Andrés and Bogota

21 By way of an example, Panama has presented a table comparing the total cost to ship goods by air
from CFZ to Bogota and then by truck to Cali (US$26,261), with the totateastip goods by boat from CFZ
to Barranquilla and then by truck to Cali (US$6,366): Bemama's response to Panel question No. 125;
Exhibit PAN-63, ExhibitPAN-77. While not providing factual evidence, Colombia acknowledged that sea
transport would b cheaper than air transport which is "substantially more expensive": Colombia's response to
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restrictions on port access have been imposed, extended and removedpsaguently reinstated,
importers' expectations and planning have undoubtedly been affected, which has led importers to
rearrange shipping schedules, in turn affecting scheduled importation of subject goods arriving from
Panama. In the Panel's view, dlltbese uncertainties, including access to one seaport for extended
periods of time and the likely increased costs that would arise for importers operating under the
constraints of the port restrictions, limit competitive opportunities for imports arrifiog
Panama®

(e) Conclusion

7.275 In light of the Panel's conclusion that restrictions on ports of entry limit competitive
opportunities for subject textiles, apparel and footwear arriving from Pariben&®anel concludes

that the ports of entry measure hasnaiting effect on imports arriving from Panama. On this basis,
the Panel finds that the restriction to two ports of entry for subject goods arriving from Panama
imposed under the ports of entry measure constitutes a restriction on importation withiratiegme

of Article XI:1 of the GATT1994 Accordingly, the Panel finds that ports of entry measure is
inconsistent withArticle XI:1 of the GATT1994

F. WHETHER THE RESTRICTION ® PORTS OF ETRY APPLICABLE TO TEXTILE, APPAREL AND
FOOTWEAR ARRIVING FFOM PANAMA IS INCONSISTENT WITH ARTICLE XIll:1 OF THE
GATT1994

1. Main arguments of the parties

7.276 Panama argues that the pasfentry measure violatesrticle Xlll:1 of the GATT1994as it
constitutes a restriction on importation prohibited Axicle XI of the GATT1994°% that is not
administered on a nedliscriminatory basis. Since the ports of entry measure on its face only applies
to textile, apparel and footwear goods arriving from Panama, and does not similarly restrict entry of
textile, apparel and footwear goodsiving from third countries or other WTO Members, Panama
contends that the measure is administered discriminatorily in violatiartioke XII1:1.%*

7.277 Panama rejects the view that the texiAdiicle Xlll:1 only applies to permitted restrictions,
i.e. those import restrictions which are not prohibited pursuanArtizle XI; but applies toany

Panel question No. 125. In light of Panama's assertion that air shipment of subject goodwthitngve, the
Panel also sought to clarify why textile imgoitotaling US$3.19 million entered Bogota during the second
semester of 2007 (Exhib@OL-28). In response to this question, Panama commented that the apparent high
value may be explained by the fact that the ports of entry measure exempts sevenaksaibpxtiles, apparel
and footwear from the measure, thus permitting goods falling under any of the exceptions to be entered at any of
11lports and then shipped to Bogota by land to clear customs. As an example, Panama refers to
Exhibit COL-29: seePanama's response to Panel question No. 126. While Colombia acknowledged that the
data demonstrates subject goods are imported into Bogota, Colombia did not clarify whether this occurs as a
result of the numerous exceptions or any other factsegColonbia's response to Panel question No. 126.

%22 The Panel is of the view that a finding whereby Colombdaie allowed to restrict access to two
ports of entry for goods arriving from a particular Member or Members, would opeatothidéor other WTO
Members tado the same. For example, one GATT Contracting Party required all VCRs to enter its territory at a
small inland customs office in the town of PoitiersSeeWilson B. Brown, Jan S. Hogendorimternational
Economics in the Age of GlobalisatidBroadviewPress, 2000, pp. 191098, Patrick A. Messerlirieasuring
the costs of protection in EuropBeterson Institute for International Economics, 2001, pp-2272Q Miroslav
N. JavanovicThe Economics of International Integratidédward Elgar Publishing, P8, pp. 187.

% panama'’s first written submission, paré?7.

24 panama's second written submission, paras. 136 and 139.
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prohibition or restriction which is administered discriminatotify. Panama also notes that earlier
panels have determined violations of batticle XI:1 andArticle XIII. °%°

7.278 Colombia argues thaArticle Xlll is not applicable to the ports of entry measure as it
considers thatArticle Xl only applies to certain quantitative restrictions that are in principle
prohibited by Article XI:1, but which are covered by thexceptions to this prohibition under
Article XI:2, Article XII or Article XVIII. °*’ Colombia submits tharticle XI:2 allows for a number

of situations in which Members are allowed to maintain what would otherwise be prohibited
quantitative restriction¥? Additionally, Colombia considers tharticle XIl provides a specific
exception fo balanceof-payment purposes, addticle XVIII:2 provides anexception for developing
countries to impose quantitative restrictidfis.In Colombia's view, the text dkrticle Xl clarifies

that only measures which are permitted quantitative restrictions are subject to the additional
requirement that such a measure be administered and applietisnominatorily>® In this sense,
Colombia refers to references in the secand third paragraphs éfrticle Xl which discuss the use

of import licerces, and the use of quotas which are properly notified to MeriBers.

7.279 In addition to the text oArticle Xlll, Colombia considers the fact thatticle XIV provides

for a limited exeption to the nowliscrimination requirement iArticle XIII, with respect to measures
covered by Article XIl andArticle XVIII, further confirms that the scope éfrticle Xl is limited to
measures allowed under Articles XI1.2, XIl and X\Ait. Finally, sinceArticle XIllI follows two other
provisions dealing with quantitative restrictionsArticle XI and Article Xl 7 Colombia considers
that Article XI:1 and Article Xlll:1 are meant to address the same type of "prohibition or
restriction">*® Colombia nogs the similarity in terms and structure betwefticle XI.1 and
Article XIII:1 as well as in the title tdArticle Xlll, as confirmation thatArticle XI:1 and

Article XII1:1 address the same restrictiotis.

7.280 Colombia argues that Panama has failed to dematasthat the port of entry measure is a
prohibited quantitative restriction in the sensé\dfcle X1:1.>* To the extent that the measure is not

a prohibited restriction, Colombia submits tiaticle XIIl would not apply>*® Even if the Panel

were to fird that the port of entry measure constitutes a quantitative restriction within the meaning of
Article XI:1, as explained above, Colombia argues thaicle Xlll :1 does not apply to what are
deemedrohibitedrestrictions’®’

2. Consideration by the Panel
@) Legidation authorizing restrictiaon ports of entry

7.281 The measure at issue for this claim, referred to as the ports of entry measure, is discussed in
detail in relation to Panama's claim undeticle XI:1 of the GATT1994in SectionVII.E.2(a) above

2> panama’s second written submission, pE3a.
26 panama'’s first oral statement, p&@.

27 Colombia's first written submission, pag&8.
%8 Colombia's first written submission, pag&0.
2% Colombia's first written submission, pag0.
30 Colombia's first written submission, pag#i.
31 Colombia's first written submission, pag#2.
%32 Colombia's first written submission, pag#3.
%33 Colombia's first written submission, pag#6.
34 Colombia's first written submission, pag#6.
%35 Colombia's first written submission, pag66.
%3 Colombia's first written submission, pag&7.
%37 Colombia's first written submission, pag68.
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(b) The text ofArticle XIIl:1 of the GATT1994

7.282 The Panel is called upon to examine whether the ports of entry measure as above described is
inconsistent withArticle XllI:1 of the GATT1994 Article XIII:1 of the GATT1994provides:

"No prohibition or restriction shall be applied by any contracting party on the
importation of any product of the territory of any other contracting party or on the
exportation of any product destined for the territory of any other contracting party,
unless the importation of the like product of all third countries or the exportation of
the like product to all third countries is similarly prohibited or restritted

(c) The Panel's approach to examining Panama's claim éntlee XIl1:1 of the GATT1994

7.283 The Ranel recalls its finding itsectionVIl.E.2(e) abovethat the ports of entry measure is a
restriction on importation which is prohibited undheticle XI:1 of the GATT1994 |In light of this
finding, the Panel is faced witthe issue of determining wheth a measure deemed to be a
WTO-inconsistent import restriction undekrticle XI:1 may also violateArticle Xlll:1 of the
GATT1994

7.284 Panama submits that the ports of entry measure plainly viofatege Xlll:1 since the
measure on its face applies only to textile, apparel and footwear goods arriving from Panama, and
does not similarly restrict entry of textile, apparel and footwear goods arriving from other Members.
Colombia, however, has argued thaticle XIIl:1 only applies to quantitative restrictions that are
permitted under th6&ATT1994 In this sense, Colombia has stated that it simply does not "make
sense" to applrticle XlIl to measures which are determined to be prohibited import restrictions
underArticle X1:1°%® Panama rejects Colombia's interpretation, noting that the text does not indicate
that Article XIIIl:1 only applies to permitted restrictions. Thus, Panama submitsAttiate XIII:1
coversany prohibition or restriction which is administered disdnatorily.

7.285 In relevant partArticle Xlll:1 prohibits Members from imposing any "restriction ... on
importationof any product of the territory of any other contracting partynless the importation of
the like product of all third countries. is gmilarly prohibited or restricted

7.286 WTO panels have previously recognized that the protections datele Xlll:1 extend to
restrictions authorized as exceptions to the general ban etarifbmestrictions withinArticle XI:1 of
theGATT1994 Thepanel inEC1 Bananas llIstated:

"In interpreting the terms drticle XIl, it is important to keep their context in mind.
Article XIII is basically a provision relating to the administration of restrictions
authorized as exceptions to one of the miastic GATT provision$ the general ban
on quotas and other ndariff restrictions contained irvrticle X|.">%

7.287 The panel in Turkeyi Textiles which both parties referenced in their submissions, also
discussed the relationship betwefticle XI:1 andArticle XIlII:1 of the GATT1994

3% See,e.g. Colombia's first written submission, pa2&8. In this regard, Colombia has also referred
to the views of two noted scholars in GATT/WTO law, John H. Jackson and Petros Mavroidis. As Colombia
notes, John H. Jackson commented thah"fiise excemins are utilized and quotas applied, they must be
applied'non discriminatorily, i.e., similar to a MosFavouredNation basis, and in accordae with certain
other rules" (seelackson, J., World Trade And the Law of GATT (1969) at)30&dditionally, Péros
Mavroidis wrote that the ambit ofArticle XIII of the GATT should not be extended so as to cover issues of
substantive consistency of[quantitative restrictionjith the GATT, it should be narrowed down to issues
consistency in th@administrationof an otherwise GAT¥consistent [quantitative restriction{$eeMavroidis,
Trade in GoodsOxford University Press, 2007, p. 64).

9 panel ReportECi Bananas Il| para.7.68.
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"The wording of Articles Xl and XIllI is clear Article XI provides that as a general
rule (we note the wording of the title dirticle XI: "General Eliminationof
Quantitative Restrictions" )WTO Members shall not use qudative restrictions
against imports or exports.

Article XIII provides that if and when quantitative restrictions are allowed by the
GATT/WTO, they must, in addition, be imposed on a-dstriminatory basig>*°

7.288 This particular statement by tipanel inTurkeyi Textilesmust be taken into consideration in
the face of its findings of violation both éfticle XI:1 and Article XIII. *** The panel in that dispute
concluded that the measures at issue, on their face, imposed quantitative restrictions ornhatports
were only applicable to the complainatit.

7.289 Colombia submits that thganel's ultimate finding iTurkeyi Textilesis not reflective of the
proper interpretation of the relationship between Articles XI:1 and XllI:1. Colombia notes that the
panel isseda finding at a time when thAgreement on Textiles and Clothings still effective and
allowed for certain quantitative restrictiotfd. Colombia notes as well that the defendant, Turkey, did
not present any arguments rebutting a violation of eifiréicle XI:1 and Article XIIl. *** Finally,
Colombia submits thpanel's rationale as opposed to its findings are the proper guideline pas¢he
itself clarified thatArticle Xl should only be applied to permitted quantitative restrictions due to its

staement that restrictions "must, addition be imposed on a natiscriminatory basis®®

7.290 Without prejudice to the views of earlier panels, in this dispute, the Panel, after careful
consideration, refrains from ruling on Panama's claim uAdicle XIIl:1 of the GATT19940n the

basis of judicial economy. The Panel recalls that the principle of judicial economy is recognized in
WTO law. The Appellate Body has ruled that a panel has discretion to determine which claims it
must address in order to resothe dispute between the parties, provided that those claims are within
its terms of referenc¥® The Appellate Body has emphasized that the basic aim of dispute settlement
in the WTO is to secure a positive solution to a disputes and not to "make lavetibyng existing
provisions of thaVTO Agreemerthat fall outside the context of resolving a particular dispute:

"[G]iven the explicit aim of dispute settlement that permeates the DSU, we do not
consider thatArticle 3.2 of the DSU is meant to encouragiher panels or the
Appellate Body to 'make law' by clarifying existing provisions of the WTO
Agreement outside the context of resolving a particular dispute. A panel need only
address those claims which must be addressed in order to resolve thernriasige i

in the disput&?"'>#

*%panel ReporfTurkeyi Textiles paras. 9.6D.62.

! panel ReporfTurkeyi Textiles para.9.66.

42 panel ReporfTurkeyi Textiles para.9.66.

43 Colombia's first written submission , pa2&.0.

%44 Colombia's first written submission , paZ0. InTurkeyi Textiles the Panel concluded thaidia
had made a prima facie ca®f violation of Aticles Xl and XIIl of theGATT1994 after first noting the absence
of a defence by Turkey (other than its defence based on AxixiM of the GATT1994) to India's claims that
discriminatory import restrictions had been imposed:Pseeel ReportTurkeyi Textiles para.9.66.

%> Colombia's first written submission , pa20.

%4 Appellate Body Reporindiai Patents (US)para.87.

%47 (footnote origina) The "matter in issue" is the "matter referred to the DSB" pursuant to Aftizle
theDSU.

%48 Appellate Body ReportSi Wool Shirts and Blouse®SR 1997:1, 323 at 340. See also Panel
Report,UST Steel Safeguardpara.10.701. The Panel bears in mind thatAirstraliai Salmon the Appellate
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7.291 In making findings undeArticle XI:1 of the GATT1994 the Panel considers it unnecessary

to make findings in relation to PanamaAidicle XllI:1 claim in order to secure a positive solution to
this dispute. In the Panel's wigthe determination of a violation undéticle Xlil:1 would not assist

the DSB in making the recommendations or in giving the rulings provided for in the covered
agreements The Panel observes that, in addition to being a prohibited restriction Wighmeaning

of Article XI:1, the ports of entry measure is imposed only on certain textile, apparel or footwear
goods arriving from Panama, independent of the products' origin, and ngqtrdittect imports
originating in and shipped fromany other Memberor third country. Whether or not it is
discriminatory in its design, the restrictions on ports of entry are prohibited Artae XI:1.>*°

7.292 For the above reasons, the Panel concludes that it is hot necessary to proceed and rule on
Panama's claim undérticle Xlll:1, and declines to do so.

G. WHETHER THE RESTRICION ON PORTS OF HTRY APPLICABLE TO TEXTILE, APPAREL AND
FOOTWEAR ARRIVING FFOM PANAMA IS INCONSISTENT WITHARTICLE I:1 OF THEGATT1994

1. Main arguments of the parties

7.293 In addition to its claims undehrticle XI:1 and Article XIll:1 of the GATT1994 Panama
requested the Panel to find that the ports of entry measure vigldigle 1:1 of the GATT1994 in

the event the Panel were to fiAdticle XI:1 inapplicable®®® In Panama's view, if the discringtory
aspects of the measure could not be found to be inconsisteriniitie XlII, there would need to be
recourse tdrticle I:1 of the GATT1994°*' Panama justifies this late claim on the grounds that "[i]n
its first written submission, [it] did notlaborate on itsArticle I:1 claim because it seemed
indisputable that the port of entry restrictions fall under Articles XI and Xil.'"Panama notes,
however, in itvequestfor establishment, that it claimed the ports of entry measure to be inconsistent
with Article I:1 in addition toArticle XI:1 andArticle XIII:1. %%

7.294 Panama considers the ports of entry measure is discriminatory and thus, inconsistent with
Article I:1, as textiles, apparel and footwear of fRemamanian origin may enter at any of 11 ports

as long as the goods do not transit through Panama, while identical goods arriving from Panama may
only enter at two ports’ Panama considers the right to enter products at Colombian ports is a rule in

Body cautioned panels against exerdisjadicial economy where only a partial resolution of a dispute would
result:

"The principle of judicial economy has to be applied keeping in mind the aim of the dispute

settlement system. This aim is to resolve the matter at issue and 'to secure a paisition

to a dispute'. To provide only a partial resolution of the matter at issue would be false judicial

economy. A panel has to address those claims on which a finding is necessary in order to

enable the DSB to make sufficiently precise recommenaa@md rulings so as to allow for

prompt compliance by a Member with those recommendations and rulings 'in order to ensure

effective resolution of disputes to the benefit of all Members.™

SeeAppellate Body ReportAustraliai Salmon para.223. See als®anel ReportEC i Sardines
paras. 7.148.152; Panel Repot)S1 Steel Safeguardpara.10.703.

9 n light of its decision to exercise judicial economy in relation to Panama's Axliti& claim, the
Panel does not comment as to whether the fatttiieaports of entry measure applies with respect to goods
arriving from Panama, regardless of origin, but not to goods arriving into Colombia without previously
transiting through Panama, qualifies as the type of discrimination discussed within tHe e XII1:1.

>0 panama'dirst oral statementpara.52 et seq; Panama'second written submissipparas. 141
etseq.

! panama'§irst oral statemenpara.52.

52 panama'§irst oral statemenpara.52; Panama's second written submission, para. 141

53 panama's second written submission, ph4a.

54 panama'’s first oral statement, p&3.
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connection with importatioff> Moreover, Panama args that access to additional ports an
advantage that is not immediately and unconditionally extended to imports from Pahama.

7.295 Colombiaobjects to the inclusion afhat it considers aew claim andargues thathe failure

to develop any legal and factualguments in respect of such claim implies that Panama failed to
make aprima faciecase of violation under GATArticle 1:1.>>" While Colombia acknowledges that
Article I:1 of the GATT1994is mentioned in Panansaequest for establishmenColombia subnts

that this claim was not part of Pandseequest for establishment and is therefore not part of the
Panek terms of referencg® As such, Colombia has nptesengédany substantive rebuttal arguments
at this stage a# considersthere simply is no @ to answer at the moment in the absence of any
development ofheclaim by Panam&®’ Nevertheless, Colombia notes tha ports of entry measure

is not originbased and does not fail to extéimimediately and"unconditionally an"advantagéto
produds originating from Panant&’

7.296 Despite its protesat the inclusion of a second claim underticle I:1, Colombia submits,
assumingarguendothat this new claimwas part of the Pariglterms of referencéhat Panama was
required by paragraph 4f the Panels Working Procedure®’ to have presented its claims and
arguments in itdirst written submission®®> However, h the event the Panel were to consider
Panama'#rticle I:1 claim, Colombiahasargued that it haa right to present rebuttal arguments at a
later stage in the proceedingfs.

2. Consideration by the Panel
@) Legislation authorizing restricti@on ports of entry

7.297 The measure at issue for this claim, referred to as the ports of entry measure, is discussed in
detail in relation to Panama's claims undeticle XI:1 of the GATT1994in SectionVII.E.2(a) above

(b) Panel's approach to examining Panama's second claimAntidés |:1 of theGATT1994

7.298 The Panel notes that Panama has argued in the alternative that the ports ofeastie
violatesArticle I:1 of the GATT1994 Furthermore, the PanatknowledgesColombia's extensive
arguments in relation to whether this claim should be considered within the Panel's terms of reference
and thus, within the Panel's mandite.

7.299 As indicated inSectionVIl.A.2(b) above setting asidany doubts about its admissibility due

to its late formulation, the Panel has decided not to examine this claim in light of the Panel's findings
that the ports of entry measusea prohibited import restriction within the meaningfaficle XI:1 of

the GATT 1994 and in consideration of fact that this is an alternative cldimthe Panel's view, the
determination of a violation undéirticle I:1 in respect of the ports of eptmeasure at issugould

% panama’s second written submission, pk4a.

% panama's second written submission, pb4a.

57 Colombia's second written submission, pa#o.

%58 Colombia'ssecond written submission, pal&?.

%9 Colombia's second written submission, pa&0.

%0 Colombia's second written submission, pa&0.

%! paragraph 4 provides that: "Before the first substantive meeting of the Panel with the parties, the
parties to tk dispute shall transmit to the Panel written submissions in which they present the facts of the case
and their arguments".

%52 Colombia's second written submission, pasb.

53 Colombia's second written submission, pa0.

%54 Colombia's second written Ismission, paras. 14872.
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not assist the DSB in making the recommendations or in giving the rulings provided for in the covered
agreements™

H. WHETHER THE ADVANCE CECLARATION AND LEGALIZATION DECLARATION REQUIREMENTS
APPLICABLE TO TEXTILES, APPAREL AND FOOTWEAR IMPORTS ARRIVINGFROM PANAMA ARE
INCONSISTENT WITHARTICLE |:1 OF THEGATT1994

7.300 In addition to a separate claim undaticle I:1, discussed irbectionVIl.G above Panama

argues that a requirement to present an adviamgert declaratiorapplicable tamports of textiles,

apparel and footwear arriving from Panama, pay customs duties and sales tax on the basis of the
advance declaration and the obligation to pay a fee to correct the import declatediavemweight
persquare meter or width exceed 7 andogbcent respectivelyis inconsistent witlArticle I:1 of the
GATT1994

1. Main arguments of the parties

7.301 Panama gues thaimporters of textiles, apparel and footwear arriving from Panama or the
CFZ are subject to sexal additional requirements under the ports of entry measure, each of which is
a rule in connection with importation that results in an advantage being conferred on imports
originating in countries other then Panama.

7.302 Panama further argues that textédgparel and footwear importers arriving from Panama or

the CFZ are requiretb present an advance import declarafionimports of textiles, apparel and
footwear,and to pay customs duties and sales tax on the basis of the advance detiarBioama
contends that importers of textiles, apparel and footwear originating in countries other than Panama
are permitted to import into Colombia without submitting an advance declaration and without paying
customs duties and sales tax on that B545is.

7.303 Panama addibnally argues that importers t#xtilesarriving from Panama and the CFZ are
required to pay a fee for the legalization of goods and to correct import declarations in cases where
discrepancies in the declared weight per square meter and width expeeckiit or 10percent
respectively® Panama claims that imported like products from other countries are not subject to the
legalization declaration and fee requirenént.

7.304 In light of the requirement to present an advance importation declaration, pamsukities

and sales tax on the basis of the advance declaration, and the obligation to pay a fee to correct the
import declaration whenever differences in weight per square meter, or width exceed 7 and
10 percent respectively, Panama argues that pragluriginating in the CFZ or Panama are not
accorded immediately and unconditionally the advantages accorded to like products originating in
other countrie§’® By granting advantages to like products originating in other countries, and not
extending them imediately and unconditionally to products originating in Panama or the CFZ,
Panama consas the relevant Colombian custoriasvs to be in violation ofArticle I:1 of the
GATT1994

% In light of its decision to exercise judicial economy in relation to Panama's Atiti& claim, the
Panel does not comment as to whether the facttiieaports of entry measure applies with respect to goods
arriving from Paama, regardless of origin, but not to goods arriving into Colombia without previously
transiting through Panama, qualifies as the type of discrimination discussed within the text ofxAlititle

*%® panama'’s first written submission, par8s6.

%" panama first written submission, parags.

%8 panama'’s first written submission, par@7.

9 panama'’s first written submission, par@7.

"% panama'’s first written submission, par@s.



WT/DS366/R
Pagel51

7.305 Colombia does not challenge Panansharacteriation of the advance impodeclaration
requirement under ¢ port of entry measure, or cust®muty, tax and legalization declaration
requirements as rules and formality connected with importation. However, Colombia argues that the
concept of "advantage" itrticle I:1 of the GATT19940nly extends to those advantages that affects
commercial opportunities in a way that creates more favourable competitive opportunities for
products of a certain origif* In Colombia's view, Panama has not presented any information to
support its clan that an advanced import declaration, the requirement to pay customs’tatids

taxes in advance, or the limitation of legalization without a fee, confers an advantage that affects a
products competitive opportunitie€? Colombia considers that the fabiat many importers elect to

use this advanced legalization option, and pay fees in advance attests to the fact that no competitive
disadvantage arises from such tfée.

7.306 To the extent an advantage were deemed to exist, Colombia argues that Panamalhias faile
demonstrate that such advantage is not extended "immediately and unconditionally" to all
Members’® Colombia argues that Members are entitled to condition access to its market on
compliance with and respect forthe Membes laws and regulations, icling customs laws’?
Colombia argues that importers of goods arriving from Panama were originally extended the same
rights related to presentation of an import declaration, payment of duties and taxes, and legalization
fee requirements. However, sinckese importers did not comply with customs control and
verification processes, these advantages were améfided.

7.307 Finally, Colombia argues tharticle I:1 protection does not apply to goods arriving into
Colombia from Panama sindsrticle I:1 is based onhie origin of the product, not on its place of
exportatior’”® Since Panama does not produce the textile, apparel, and footwear goods for export,
Colombia considers that Panama does not confer origin of the Y8ods.

1 Colombia's first written submission, paf£9; Colombia's second wEn submission,
parasl193-195.

572 Colombia cautions the Panel against the incorrect use of the term “"paid”. In response to a question
from the Panel, Colombia submitted that provisional payment occurs on the basis of tectarted value of
the good athe time of submission of an import declaration. Regardless of whether the declaration is presented
in advance or at the border upon entry, Colombia argues that the customs valuation for goods subject to
indicative prices, does not occur upon entry af foods. See Colombia's Answers to First Set of Panel
Questions, question 74. For purposes of addressing Panama's Claim undet: Antitlhe GATT1994 the
Panel will not assess the characterization of the term "payment”, but will only addressuthefisvhether
importers are granted an advantage of the type contemplated under IAticlsed on the application of
advance import declaration, duty, tax and legalization requirements to importers from Panama. The nature of
the term "payment” formsagnt of the Panel's analysis of Panama's claim in relation to indicative prices,
discussed above.

"3 Colombia's first written submission, paBf0, Colombia's second written submission, pk98,
Colombia's second oral statement, p&fa.

>’ Colombia'dfirst written submission, par&00.

"> Colombia's second written submission, pa@8.

°’® Colombia's first written submission, paB06, Colombia's second written submission, ph9a.

>’ Colombia's first written submission, paras. 8.

°’8 Colombia'dfirst written submission, par811.

" In response to a question from the Panel, the Panel notes that Panama submitted evidence
demonstrating that one Panamanian Company exports at least one type of apparel, known as Panamanian
guayaberas Panama furtheexplained that it does not currently produce footwear for export, and does not
produce textiles. See Panama's response to Panel question No. 141.



WT/DS366R
Pagel52

2. Consideration by the Panel
(a) Legislation réated to the advance declaration and legalization requirements

7.308 As discussed inSectionll.D abow, importers oftextile, apparel and footwear imports
classifiable under Chapter 8 of Colombia's Tariff Schedulendarriving from Panamare subject

to special advance importatideclaratiorand legalization requirement3he parties have referred to

the advance declaration and legalization requirements as forming part of the ports of entry measure.
Specifically, Article 1 of ResolutionNo. 7373of 22 June 2007, as modified ResolutionNo. 7637

of 28 June 20Q7requiresimportersof subject goods arriving from Panamapi@sent an advanced
import declaration not more than 15 days prior to the goods' arrival in CofSfrdid accordingly

pay customs duties and taxes in advafite.

"Articulo 1. Declaraciéon de importaciéon de mercancias. En aplicacion de lo
previsto en el inciso 3o del articulo 199 del Decreto 2685 de 1999, adicionado por el
articulo 2 del Decreto 2373 de P@, la declaraciéon de importaciéon de las
mercancias clasificables por los capitulos 50 a 64 del Arancel de Aduanas
procedentes de la Zona Libre de ColoRepublica de Panamd, debera presentarse
en forma anticipada a su llegada al territorio aduanero naeioccon una antelacion

no superior a quince (15) did¥*?

7.309 Article 1 of ResolutionNo. 9859 of 23 August 2007 additionallyequiresimporters of all
goods from Panama or the CFZ that are subject to tHuay advance import declaration requirement
to declareghe goods not less than five days prior to thizval of the goods in Colombia:

"Articulo 1° .Oportunidad para declarar, Las mercancias que en desarrollo del inciso
tercero del articulo 119 del Decreto 2685 de 1999, estén obligadas a presentar
declaracbn de importacion en forma anticipada a la llegada de la mercancia,
deberan hacerlo con una antelaciéon no superior a quince (15) dias calendario y no
inferior a cinco (5) dias calendario.

Para las demas mercancias, la declaracion de importacién deber&megese
dentro del término previsto en el articulo 115 del Decreto 2685 de 1999, o en forma
anticipada a la llegada de la mercancia, con una antelacidon no superior a quince
(15) dias calendarig®®

7.310 In combination with the requirement to present an impodiadation, all importers are
generallyrequired to pay customs duties and sales tax at the time an import declaration is presented.

%80 Exhibit PANi 34. Article 1 of ResolutionNo. 7637 of 28 June 2007Exhibit PANi 36) extends the
scope of tis obligation to all listed textile, apparel and footwear goods from Panama, and not only to those from
the CFZ.

*811n its responseo PanelquestiondNos. 73, 74 and 154, Colombia has confirmed that the requirement
to present an impoddvancedeclarationonly applies to textile, apparel and footwear goods classifiable under
Chapter$0-64 of Colombia's Tariff Schdule and arriving from Panama.

%82 ResolutionNo. 7673 of 28 June 2007 (See ExhBAN-36) modifies paragraph 1 of
ResolutionNo. 7373 to extenda goods arriving from any location in Panama, not strictly the CFZ as follows:

"Articulo 1°. Declaracion de importacién de mercancias. En aplicacién de lo previsto en el inciso 3° del
articulo 119 del Decreto 2685 de 1999, adicionado por el articulo Dedetto 2373 de 2004, la declaracion
de importacion de las mercancias clasificables por los capfitilaE64 del Arancel de Aduanas, procedentes
de la Republica de Panama, debera presentarse en forma anticipada a su llegada al territorio aduaalero nacion
con una antelacion no superior a quince (15) tias.

%% Exhibit PANi 46.
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"Articulo 119. Oportunidad para declarar. La declaracién de importacion debera
presentarse dentro del término previsto ¢éarticulo 115 del presente decreto, 0 en
forma anticipada a la llegada de la mercancia, con una antelacién no superior a
qguince (15) dias.

Dentro del mismo plazo sefialado en dicho articulo, deberan cancelarse los tributos
aduaneros, cuando hubiere lugaeho.">**

7.311 Thus, under this regimeadvancepayment ofcustoms duties and sales taxobligatory for
importsof subject goods from Panama and the CFZ

7.312 UnderArticle 6 of ResolutionNo. 7373 an importer ofsubjectgoods arriving from Panama
andthe CFZ thafailsto present an advance import declaration upon entry at Bogota or Barranquilla
will only be able to proceed with importation if he or she subalegalization declaration and pag

fee for the fescaté of the goods in addition to all customs @stiand any accruedarehouse storage
chargesotherwise the importer may-ghipthe goods from Colombian territary

"Articulo 6°. Cuando no se presente declaracién anticipada en los términos del
articulo 1° de la presente resoluciéon y siempre que la mefaaarribe por los
lugares habilitados y se cumplan los requisitos legales establecidos, se podra
presentar declaracién de legalizacion de conformidad con lo previsto en el
articulo 231 del Decreto 2685 de 1999, pagando el rescate correspondiente, o0 se
podra reembarcar mercancig”

7.313 If the importer does not submit a legalization declaratiobtainrelease of the goods or the
goods are note-shipped the goods will beconsideredas legally abandoned and subject to seizure
within a one month perio® A "rescaté fee of 15 percentof the value of the goodsill be required

to recover goods within this omeonth period®’

7.314 Unlike subject imports arriving from Panama, impasving from points of departurather

than Panama or the CRafe notsubjectto anadvance importleclarationrequiremenias long as the

goods do not arrive from Panama or the CFZXJnder Article 119 of DecreeNo. 2685 of 1999,
applicable to imported goodgenerally an importer may present an import declaration as early as 15
daysprior to arrival of the goodshut may delay presentation of the import declaration until one
month after the goods' arrival into Colomkna up to two months following arrival, subject to
authoriation by Colombia's customs authorif§. In light of this fexibility, the advance payment of
customs duties and sales tax is not mandatory, but is instead optional for imports of subject goods
arriving from the territory of WTO Members other than Pandtha

7.315 In addition to the advance import declaration requirenmapbsed on imports arriving from
Panama and the CFZ, and the concurrent advance customs duties and sales tax obligation, textile
imports classifiable undeZhapter$0-60 of Colombia's Tariff Schedule that arrive from Panaane,

subject tospecial legaliation requirements. In particulairticle 3 of ResolutionNo. 7373 exempts

imports arriving from Panama and the CFZ that have been declared in advance from the requirement
to pay a fee for "rescate" of goonfssituations where differencés the weight per square metrer

width of the textileexceedr and10 percent respectively

%% Exhibit COL-1.

85 Exhibit PAN-34; see also Articl@31 ofDecreeNo. 2685 (Exhibit PAN-32).

%% Article 115 ofDecreeNo. 26850f 1999 Exhibit PAN-1).

%87 Article 231 of DecreeNo. 2685 (Exhibit PAN-32).

%8 Article 119 of DecreeNo. 26850f 1999 Exhibit COL-1); Article 115 of DecreeNo. 2685of 1999
(Exhibit COL-1).

¥ |n its responseto PanelquestionNo. 154, Colombia confirmed that this advanced declaration
requirement is an optidior all goodsarriving from all other points of departure except Panama (and the CFZ).
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"Articulo 3°. Adicionase el articulo 153 de la Resolucion 4240 de 2000, modificado
por el articulo 49 de la Resolucion 7002 de 2001, con los siguientes incisos:

'Podran ser ofeto de legalizacion sin el pago de rescate, las importaciones de telas y
tejidos de materias textiles de los capitulos 50 al 60 del Arancel de Aduanas, respecto
de los cuales se hubiere presentado Declaracion Anticipada, cuando se presenten
diferencias erel peso por metro cuadrado o el ancho de la tela y las mismas no
superen el 7% y el 10%, respectivamente.

Para acogerse a lo sefalado en el inciso anterior, la Declaracién de Legalizacion
debera presentarse dentro de los cinco (5) dias habiles siguigtéelbegada de la
mercancia al territorio aduanero nacion&t’

7.316 In relation to this requiremenArticle 128.7 of DecreeNo. 2685 of 1999, as modified by
DecreeNo. 1232 of 2001, generallymposesa fee of3 percentof the value of the goods to correct
errorsin the description of the goodisat exceed percent in terms of weight per square metre, or
10 percentin terms of width, within a period of five days after a declaration is presented

"La autorizacién de levante procede cuando ocurra uno dsidpgentes eventos:

Cuando practicada inspeccién aduanera fisica se detecten errores u
omisiones en la descripcién, diferentes de los sefialados en el
numeral 4 del presente articulo, o por descripcion incompleta de la
mercancia que impida su individual@dén y el declarante, dentro de

los cinco (5) dias siguientes a la practica de dicha diligencia,
presenta Declaracion de Legalizacion que los subsane, cancelando
una sanciéon del tres por ciento (3%) del valor en aduana de la
mercancia por concepto de reses®

7.317 As noted in paragraph.308above, all textile imports arriving from Panama and the CFZ are
subject to an advance import declaration requirement. Hence the special legalization requirement
applies taall textile importsarriving from Panama and the CFZ.

7.318 Under Article 153 of ResolutionNo. 4240 of 2000 as modified by Article 1 of
ResolutionNo. 8038 of 2005 imports classifiable under Chaptersib0 of Colombia's Tariff
Schedulearriving from all points of departure thare declared in advance are generadlyuired to

pay a feeto correctan import declaratiofin situations where differencés the weight per square
metreor width of the textileexceed7 and 10 percent respectively and are similarly exempt when
difference do not exceed these amotifitsHowever, importerof goodsarriving from points of
departure other than Panama and the CFZ are not required to, but may instead optionally present an
advance import declaration. Thus, importers of goods from sragiver than Panama or the CFZ are

not mandatorily subject to thequirement to pay a fee tifreepercentof the value of the goods to

correct errorgn the description of goods in excess of thend10 percentmargins explained above.

%% Exhibit PANi 34.

%91 Exhibit COL-1.

%92 Article 153 ofResolutionNo. 4240 of 200@Exhibit COL-2) provides:

"[P]odran ser objeto de legalizacion sin el pago de resckt®e,importaciones de telas y tejidos de
materias textiles clasificables por los capitulos 50 al 60 del Arancel de Aduanas|gsacaales se hubiere
presentado Declaracion Anticipada, de conformidad con lo establecido en la Resolucion 1513 de 2005,
modifcada por la Resolucion 5482 del mismo afio, cuando se presenten diferencias en el peso por metro
cuadrado o el ancho de la tela, siempre que tales diferencias no superen el 7% y el 10%, respectivamente. Para
acogerse a lo sefialado en el inciso anteriarDeclaracion de Legalizacion debera presentarse dentro de los
cinco (5) dias habiles siguientes a la llegada de la mercancia al territorio aduanero nacional.
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7.319 The Panel will heeafter discuss the advance declaration and legalization fee requirements in
connection with the obligation set forth in the ports of entry measure.

(b) The text ofArticle | of the GATT1994

7.320 In this instance, the Panel is called upon to examine whether aimvaalts imposition of the
advance import declaration and legation requirements under the ports of entry measure is
inconsistent withArticle I:11 of the GATT1994 Article I:11 of the GATT1994 contains the Most
Favoured Nation (MFN) principle, considdras"a cornerstone of the GATT and ... one of the
pillars of the WTO trading system® Article I:1 provides as follows:

"With respect to customs duties and charges of any kind imposed on or in connection
with importation or exportation or imposed on th&ernational transfer of payments

for imports or exports, and with respect to the method of levying such duties and
charges, and with respect to all rules and formalities in connection with importation
and exportation, and with respect to all mattersrrefeto in paragraphs 2 and 4 of
Article lll, any advantage, favour, privilege or immunity granted by any contracting
party to any product originating in or destined for any other country shall be accorded
immediately and unconditionally to the like protlociginating in or destined for the
territories of all other contracting parties

7.321 The Appellate Body ifCanadal Autosdiscussed the object and purposduicle I:1:

"Th[e] object and purpose [oArticle 1] is to prohibit discrimination among like
products originating in or destined for different countries. The prohibition of
discrimination inArticle I:1 also serves as an incentive for concessions, negotiated
reciprocally, to be extended to all other Members on an MFN bdsis."

7.322 As recognized by otherapels, the Appellate Body's ruling EC i Bananas lliconfirmed
how to examine a measure undeticle I:1:

"The Appellate Body inBananas II] confirmed that to establish a violation of
Article I, there must be an advantage, of the type coveredirtigle | and which is
not accorded unconditionally to all 'like products' of all WTO Memb&Ps."

7.323 In accordance with the approach set oUE@i Bananas Il Article 21.57 US), and upheld

by the Appellate Body, the Panel will conduct its analysis by first derisig whether Colombjdy
imposing the advanced import and legalization requirements within the ports of entry measure
confers an advantage of the type coverediiicle |, and then determine whether the advantages are
extended to all like products ummditionally. However, prior to doing so, the Panel must
preliminarily establish whether Panama is eligible to bring a claim ukrtiete | even though it does

not currently export textiles, apparel and footwear of Panamanian origin to Colombia.

(© Panama'sight to bring a claim underticle | of the GATT1994

7.324 Before proceeding to assess wheti@mombia confers an advantagfeat is not extended
unconditionally to all like products, the Panel will first address whether Panama may properly raise its
claim under Article I:1 of the GATT1994 Colombia has argued that it cannot be considered as
having failed to meet its obligations undgrticle I:1 of the GATT1994 since Panama does not

%93 Appellate Body ReporGanadai Autos para.69.

94 Appellate Body ReporCanadai Autos para 84.

% panel ReportECi Bananas Ill Article 21.57 US), para.7.555 Panel Reportindonesiai Autos
para.14.138, citing to Appellate Body RepoBC i Bananas I} para.206.
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actually produce the textile, apparel and footwear at issue in thistalisgCiolombia argues that
Article I:1 only applies to products originating in one Member's territory as the provision is based on
the origin of the product, and not on the place of exportatforin light of Panama's failure to
demonstrate that it producessxtile, apparel or footwear products for export, Colombia considers it
has not failed to meet its obligations undeiicle 1.>%

7.325 In considering whether a measure violafesicle I:1 based on its design, structure and
architecture, Panama considerdeigally irrelevantwhether or not Panama produces the good in
questior™® Panama considetbat Article I:1 protects potential future trade, and the conditions of
competition between suppliers of different origin, irrespective of trade voltifhesPanama
addiionally notes thait currently produces at least one apparel product for éfphaand has a
potential export interest for other apparel as well as textiles and fodfvear

7.326 The Appellate Body iieCT Bananas lllhas previously considered the issue of Wwhethe
United States had "standing" to bring a claim under the GATT. In that particular disjeuténited
Statesfiled a claimunder theGATT against the European Communities, even though indidat
that time export bananas. The Appellate Bodyrid the United States was sufficiently justified in
raising its claim, stating:

"We are satisfied that the United States was justified in bringing its claims under the
GATT 1994in this case. The United States is a producer of bananas, and a potential
expat interest by the United Stateannot be excluded. ..We also agree with the
Panel's statement that:

. with the increased interdependence of the global economy, ...
Members have a greater stake in enforcing WTO rules than in the
past since any deviah from the negotiated balance of rights and
obligations is more likely than ever to affect them, directly or

indirectly 802:°%

7.327 In reaching its conclusion, the Appellate Body noted that Members have broad discretion to
bring a claim before the WTO:

"[W]e believe that a Member has broad discretion in deciding whether to bring a case
against another Member under the DSU. The languagrtafie XXIII:1 of the

GATT 1994 and ofArticle 3.7 of the DSU suggests, furthermore, that a Member is
expecteqaotAo be largelelf-regulating in deciding whether any such action would be
fruitful'.”

%9 Colombia'sfirst written submissioypara.311.

%97 Colombia'sfirst written submissiorpara.311.

*%¥ panama'’s first oral statement, pata.

% panama's second written submission, ph8a. Panama has stated it has a manufacturing industry
with a potential interest in exporting to Colombia: see Pandirgt'®ral statementpara.74. In response to a
guestion from the Panel, Panama also indicated that no Panamanian companies presently produce textiles, and
does not export domestically produced footwear.

809 As mentioned in footnot&79, Panama sumittedin response to Panel question No. 141 that one
Panamanian Company exports a particular type of apparel, which it referrs to as Pangoaydbaras

0! panama’s first oral statement, pai4;, Panama's response to Panel question No. 141; Exhibits
PAN 78(a) and (b).

%92 (footnote origina) Panel Reportgara.7.50.

€93 Appellate Body ReporEC1 Bananas Il) para.136.

694 Appellate Body ReporECi Bananas || para.135. TheAppellate Body considered the language
in the chapeau of ArticlXlll ("If any Member should consider that any benefit accruing to it directly or
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7.328 The Panel further notes the notion of protecting benefits that accrue to Members directly or
indirectly withinArticle 3.3 of the DSU, which ha&rticle XXIII of the GATT1994as it basis:

"The prompt settlement of situations in which a Member considers that any benefits

accruing to it directly or indirectly under the covered agreements are being impaired

by measures taken by another Member is essential to the effective funcbbtineg

WTO and the maintenance of a proper balance between the rights and obligations of
Members:

7.329 In line with the Appellate Body's decision EC 1 Bananas ll] the Panel is satisfied that a
sufficient basis exists for Panama to bring its claim urAd#cle I:11 of the GATT1994 with respect

to subject textiles, apparel and footwedassifiable under Chapters i%3 of Colombia's Tariff
Schedule. As noted, Panama currently produces apparel for export, has stated its interest in exporting
domesticallyproduced footwear and other apparel in the future, and stafgotdétstialto manufacture

textiles in the future. In the Panel's view, Panama has sufficiently demonstratetrist in a
determination of rights and obligations underWi€O Agreement

7.330 Accordingly the Panel concludes that Panama is entitidating and hadsufficient interest
to initiate and proceedwith an Article I:1 claim against Colombian relation to its advance
declaration and legaktion measure concerning imports of textlpparel and footwear products

(d) WhetherColombia confers an advantagithe type covered biirticle I:1 of theGATT1994

7.331 The Panel will first consider whether Colombia, by imposing the requirement to present an
advance import declaration, the requiremenipay customs duties and taxes on the basis of this
declaration, and the legalization declaration fees under the ports of entry measure, confers an
advantage of the type coveredAicle I:1 of theGATT1994

7.332 The Panel recalls thanderArticle 119 of DecreeNo. 26850f 1999, applicable to imported
goods of all origins, an importés generally permitted (but not required) to presantimport
declaration as early as 15 days prior to arrival of the goods, or may delay presentation of the import
declaraibn until one month after the goods' arrival into Colomtiiaup to two months following
arrival, subject toauthoriation by Colombia's customs authofity. In combination with the
requirement to present an import declaration, importers of goodalstreequired to pay customs
duties and sales tax at the time an import declaration is pre§&nted.

7.333 As explained inSectionll:D, under the advance import declaration and legébn
requirements within the ports of entry measiumgorters of textiles, appael and footwear arriving
from Panama or the CFZ are requitedpresent an advance import declaration not more than 15
day$®’, butnot less thafiive days prior to the arrival of the goods in ColomBfaThose importers of
subject goods from Panama or th&ZCare also required tpay customs duties and taxes in
advancé® Any importer that fails to present an advanced import declaration uporvehtonly be

indirectly under this Agreement is being nullified or impaired or thatattainment of any objective of the
Agreement is being impeded").alongside that in Articl@.7 of the DSU("Before bringing a case, a Member
shall exercise its judgement as to whether action under these procedures would be fruitful.")

89 Article 119 of DecreeNo. 26850f 1999 Exhibit COL-1); Article 115 of DecreeNo. 2685of 1999
(Exhibit COL-1).

6% Article 119 of DecreeNo. 2685 (Exhibit COL-1).

897 Article 1 of ResolutionNo. 7373 of 2007 Exhibit PANi 34); Article1 of ResolutionNo. 7637 of
28 June 2007Hxhibit PANT 36).

8% Article 1 of ResolutionNo. 98590f 23 August 2007Hxhibit PANi 46).

%9 Since all impotersare generally required feay customs duties and sales tax at the time an import
declaration is presented, importers of textiéesl apparel from Panama and the CFZ, which are required to
present an import declaration in advance, therefore, mustysadyms duties and sales tax in advance
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able to proceed with importation if the importer subraitegalzation declaration and paw feefor
the 'rescaté, or recoverypf the goods (equal tb5 percentof the value of the goodlsn addition to
all customs duties and any accruedrehouse storage chardé&s Otherwise,the importer must
remove the goods from Colombian territdfyor thegoods will be subject to seizufé?

7.334 In addition to the requirement to present an advance declaration and pay customs duties and
sales tax on the basis of that declaratiompartersof textilesfrom Panama or the CFZ are subjecato
requirement to pay a fesgual to 3 percentof the value of the goods to correct errisrghe import
declaration, whenever discrepanceseed? and 10 percent of the value in terms of weight per
square metre and width, respectivefy This means that under the advance impodatation and
legalization requirements, importers of textiles from Panama or the CFZ are exempt from the fee only
in cases whererrorsdo notexceedhe 7 and10 percentdiscrepanies ®*

7.335 On the basis of the text @éifrticle I:1 and in light of Appellate Bdy's jurisprudence, Panama
considers that the term "advantage" Anticle I:1 should be interpreted broadly to includay
advantage and not only those economic in nature, aGM¥eT is intended to protect competitive
opportunities and not trade floRS. Panama considers the requirement to present an advance
declaration and pay customs duties at that time creates a disadvantage for importers of textile from
Panama, as importers are not able to inspect goods in adaniéehere are discrepancies betwee

the information provided in the import declaration and the goods actually entered, then an importer
will be required to file a legalization declaration under the ports of entry measusecond, if the
discrepancies or errors in the description of goexteed percentin terms of weight per square
metre, or 1(ercentin terms of the width of the textile, the importer will be required to piedor

the 'rescatd, or recoverypf the good$*® Thus, the advantage granted to importers of textilas fro
other countries of being able to inspect the goods before submitting an import declaration is not an
advantage extended to textile importers from Parfama.

7.336 Colombia has argued that the concept of advantagetitie | only extends to any advantage

that dfects commercial opportunities in a way that creates more favourable competitive opportunities
for products of a certain origf?® In this senseArticle I:1 would not prohibit differences in
conditions that apply to Membeiimports as long as those difences do not extend a competitive

advantage to other Membgiraports®*

7.337 Colombia argues that Panama has failed to demonstrate that the advance declaration
requirement, which is optional for all importers and which is regularly used by importers leratece

610 Article 231 ofDecreeNo. 2685(Exhibit PAN-32).

1 Article 6 of ResolutionNo. 7373 (Exhibit PAN-34);  Article231 of DecreeNo. 2685
(Exhibit PAN-32).

%12 Article 115 ofDecreeNo. 26850f 1999 Exhibit PAN-1).

613 Article 128.7 of DecreeNo. 2685 of 1999 (Exhibit COL-1), as modified byDecreeNo. 1232 of
2001. The Panel notes under Artitls3 of ResolutionNo. 4240 of 200QExhibit COL-2), as modified by
Article 1 of ResolutionNo. 80380of 2005all importers submiing anadvance import declarati@are required to
pay a fee tocorrectan import declaratignvhere dfferences between the actual goods and what is stated in the
import declaration exceedipercent in terms of weight per square metre,Ll0mpercentin terms of width

614 Article 3 of ResolutionNo. 7373 of 22 June 200Exhibit PANi 34).

®15panama's second oral statement, fBita.

®1® panama's second oral statement, B2a.

1" ResolutionNo. 7373, Article6.

618 Article 231 of DecredNo. 2685.

®9panama’s sead oral statement, pa2; Panama's response to Panel question No. 75.

820 Colombia's first written submission, pa2®9, citing toEC i Bananas Il para.7.239. Colombia
considers that in the context of an economic agreement such @ATke the tem "advantage" must have an
economic meaning which implies that it refers to an advantage in economic and competitive terms (see
Colombia's second written submission, pa&s).

621 Colombia's first written submission, pag2.
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the importation process, imposes a competitive disadvafffagéolombia considers the fact that

many importers elect to use this advanced legalization option signifies that it must be seen as an
advantage rather than a disadvanf&e€Colombia alssubmits that the @nd10 percentdiscrepancy

rule is favourable to importers and is intended to offset the fact that an importer is not able to inspect
goods before importation. In what Colombia deems an "ordinary" situation, an importer is not
allowedto legalize any discrepancies without having a fee assessed, whereas importers are able to do
so whenever submitting an advance import declar4tfon.

7.338 Panama rejects Colombia's argument that importers' use of an advance import declaration
signifies that it rast be seen as an advant&ge.Panama notes primarily that the majority of
importers have the option to file an advance declaration when the importer is certain about the
contents of a particular shipment, whereas importers of textile from Panama muast éilvance
declaration forall shipments regardless of whether the importer is certain about the content and
specifications of the shipmetf. Panamaurther rejects the notion that other importers' use of an
optional advance declaration mitigates agaowtsidering an advance declaration requirement as
disadvantageous. In this respect, Panangaes that it is not a requirement undeticle I:1 to

submit evidence in the form of adverse trade effects that these customs requirements create more
favourabk opportunities for other Members' impotts. According to Panama, whether a measure
violates Article I:11 does not depend on whether adverse trade effects result from the measure's
imposition, but whether the measure is applicable based exclusively prothet's origirf?®

7.339 The first issue before the Panel is thus whe@&ombia, by imposing the advance import
declaration and legalization requirements unidherports of entrymeasure confels an advantage
within the meaning ofrticle I:1 of the GATT1994 on textile, apparel and footwear imported from
other WTO Members, as compared with like products imported from Panama or the CFZ.

7.340 The term "advantage" withiArticle I:1 of the GATT1994 has been interpreted broadly by
the Appellate Body as well as GATAhd WTO panel®® In Canadai Autos the Appellate Body
di scussed the significance of "any advantage ¢

"We note next thatArticle I:1 requires thatany advantagefavour, privilege or
immunity granted by any Membéo any producbriginating in or destined for any
other country shall be accorded immediately and unconditionally to the like product
originating in or destined for the territories afl other Members (emphasis added)
The words ofArticle I:1 refer rot to someadvantages granted 'with respect to' the
subjects that fall within the defined scope of the Article, buany ‘advantage not

to someproducts, but toahy product; and not to like products frormomeother
Members, but to like products ginating in or destined foall other Members.%*°

622 Colombia's first written wbmission, paré302; Colombia's second written submission, ph84;
Colombia's second oral statement, pdfa.

623 Colombia's second written submission, pa@s.

624 Colombia's second oral statement, p&fa.

%25 panama notes that Colombia has not mtediany evidence to substantiate this argument: Panama's
second written submission, paf&3.

626 panama's response to Panel question No. P&nama's second written submission, pH54;
Panama's second oral statement, f&¢a.

2" panama's first oralaement, par&9; Panama's second written submission, 4.

28 panama'’s first oral statement, p&i@.

2 The Appellate Body ifEC i Bananas lllcommented that "a broad definition has been given to the
term 'advantage' in Articlel of the GATT1994by the Panel irUnited State§ NonRubber Footweal See
Appellate Body ReportEC i Bananas Il| para.206, citing to GATT Panel Report)S i NonRubber
Footwear para6.9.

630 Appellate Body ReporCanadai Autos para.79.
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7.341 Thepanel inECT Bananas lliconsidered that "advantages" within the meaningratle 1:1
are those that create "more favouraldempetitive opportunities” or affect the commercial
relationship betweeproducts of different origing.

7.342 The parties consider that these measures constitlles "and formalities in connection with
importationf.°®* As the Panel notes, Colombia has confirmed that importers of certain textiles,
apparel and footwear originatimg and/or arriving from Panama or the CFZ must present an import
declaration no earlier than 15 days but no later than five days prior to the goods entry into Colombia,
and paycustoms dties and sales tax on the basis of this advance declaftidhis requirement to

present a declaration in advance applies only to importers of subject goods from Panama or the CFZ,
as such an advance declaration remains an option for other importers whoseal@auristransit
through Panama before arriving to ColomBfa Colombia has additionally confirmed that all
importers of textiles mugiay a fee to rectify import declarations, whenewer differences between

the actual goods and what is stated in the import declaration with respect to the weight per square
metre orthe width exceed 7 and p@rcent respectively>> While this latter requirement applies to

all textile importers thaglectto present an advance declaration, as Colombia has acknowledged that
only importers of textiles arriving from Panama or the CFZ abliged to present an advance
declaration, the Panel concludes that only importers from Panama or the CFZ are necessarily subject
to this 7and10 percentdiscrepancy rulé&®

7.343 As noted above, these requirements apply to subject goods originatorgainiving from,
Panamaor the CFZ. In other words, these measures apply to goods originating in Panama or the CFZ
as well as subject likproduct goods originating in other countries which transit through Panama or
the CFZ before arriving to Colombia. LHgeoduct goods originating in other countries which do not
transit through Panama or the CFZ aogsubject to any of the above requirements outright, as long

as the importer does not elect as an option to present an advance import declaration.

7.344 In light of Colombia'’s factual confirmations, the Panel concludeshiedtexibility to present

an import declaration simultaneous with (or after) the arrival of the goods provides an adt@antage
imports eligible foradvance declaratisras compared timports tha are not. As to whether this
advantage is the type tdidvantage" within the meaning éfticle I:1 of the GATT1994 the Panel
notes the statement by tAppellate Bodyin Canadal Autos discussed above:

"The words ofArticle I:1 refer not tosomeadvantages granted 'with respect to' the
subjects that fall within the defined scope of the Article, budng advantagenot to
some products, but toahy product; and not to like products frorsomeother
Members, but to like products originating in @stined forall other Members.**’

7.345 As demonstrated by this statement, the Appellate Body attributed a broad interpretation to the
notion of "advantage".

7.346 In light of this broad view, the Panel disagrees with Colombia's contentioimjaitters are

not granted an advantage that affect commercial opportunities in a way that creates more favourable
competitive opportunities for products of a certain origdn the contrary, in the Panel's view, the
measure has precisely that effect. Colombia argues thatriRahas not presented any information to
support its claim that an advanced import declaration, or the requirement to pay customs duties and

831 panel ReportEC i Banana Ill (Guatemala and Honduraspara.7.239; Colombia's first written
submission, par®299; Panama's first written submission, pa&b

832 panama'’s first written submission, par@4, Colombia's first written submission, pa2a7.

833 Colombia's respae to Panel question No. 154.

834 Colombia's response to Panel question No. 154.

835 Colombia's response to Panel question No. 77.

836 Colombia's response to Panel question No. 154.

837 Appellate Body ReporCanadai Autos para.79.
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taxes in advance, or the limitation of legalization without a fee, affects a peodochpetitive
opportunities oconfers an advantag€. However, the Panel disagrees.

7.347 As Panama has noted, importers of goods arriving from Panama are required to submit import
declarations in advance, and accordingly, pay customs duties and taxes in advance. Importers of
goods from ther destinations, however, are not required to file import declarations in advance.
Accordingly, those importers are granted flexibility to make custdaty and tax payments when

they see fit. In addition to this aspect, and possibly more importairiye importers of goods from
Panama and the CFZ are required to present an advance declaration prior to the goods' arrival in
Colombia, the importers are prevented from inspecting goods prior to presenting the related import
declaratiorf®® As is the casawith all textiles importersa feeis assessed to correct an import
declaration in cases where discrepancies in the reported weight per square metre or width are
determined to exceed and 1Qpercent respectively In cases where differences are less thand
10percent an importer who has filed an advance declaration will be able to correct his declaration
without being assessed a fee, just as an importer who has not presented an advance import declaration
would. However, in cases where the diffearens greater thm7 and 1(Qpercent respectively an

importer who has filed an advance declaration would be assessed a fee. An importas not

filed an advance import declaration would retain the option to inspect his goods on site upon arrival,
verifying their dimension and weight, prior to submitting a declaration, thereby asdhimsglf of

the accuracy of the declaration and avoidimgfees required to file a legalization declaration. In this
sense, such an importer not filing an import deation in advance, although able to do so, may avoid

the assessment of fees, whereas an importer of goods arriving from Panama will not.

7.348 The Panel notes Colombia's assertion thatrequirement to present an advance import
declaration should not be codsred a disadvantage to importers from Panama and the CFZ as many
importers that are not required to do so nevertheless "regularly use" advance import deci&tations.
Panamalisputes this argument on a number of grounds. From a factual standpoint, Ratesthat
Colombia has not presented any evidence to support this statement. In referent$Sto @ertain

EC Productsdispute, Panamalso argues that it is not a requirement un@igicle I:1 to submit
evidence that these customs requirements create favourable opportunities for other Members'
imports® Instead, a violation ofvrticle I:1 can arisebecause measure extends an advantage only
to one Member's imports, but niatall Membersimports and depends exclusively on the product's
origin.®* Colombia argues that Panama's referencthéocase olUSi Certain EC Productss
erroneous, as thmnel in that dispute found that a negligible effect arising from an increased bonding
requirement did not detract from the basic conclusion that dincowms bond requirement
significantly increased the burden on certain European Community productpénc@®tof case$?

638 Colombia's first written sumission, para300, Colombia's second written submission, ph®&;
Colombia's second oral statement, pafa.

3% Colombia has confirmed in its response to Panel question No. 155 that importers may inspect goods
before presenting an import declaratiarordinary situations, although Colombia asserted that inspection is not
very common in practice. Colombia considers that certain importers are willing to file advance declarations in
the interest of expediency, thereby taking on the risk that, in dascoepancies, the importer will need to pay
for the legalization of the goods.

840 Colombia's first written submission, paBf0. Colombia also notes thay imposingthis advanced
import declaration, the two relevant customs administrations will hrageived prior information of the
products that are being shipped to Colombia. This allows DIAN to have special customs officials in these
administrations to examine particular shipments and it enables the use of "observadores" (experts in the
smuggling & goods) to perform their tasks adequately, thus allowing DIAN to be more effective in combating
smuggling.

4! panama'’s first oral statement, p&9.

%42 panama’s first oral statement, pai@.

843 Colombia's second written submission, pa@8, citing to Rnel ReportJSi Certain EC Products
para.6.48.
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7.349 The Panel considers this argument unpersuasive for several reasons. In the Panel's view, the
conclusions irUST Certain EC Produts, support the view taken by Panama. In discussing the effect
of a continuous bond requirement, the Panel noted:

"We recall that approximately 9%rcentof the EC imports (and assuming therefore
approximately 9%ercentof the EC listed imports) wergubject to continuous entry
bonds. From the evidence before us, we believe that in most cases of EC listed
imports the 3 March Measure led to increased bonding requirements. There may,
however, be situations where the 3 March additional bonding requiremeame
negligible or did not increase. We consider, however, that the object of our
examination is the mechanism put in place through the 3 March Measure as a
whole.’®* (footnote omitted)

7.350 Thus, thepanel inUST Certain EC Productsecognized that although measure may not

have application in every situation, the relevant consideration remains the mechanism put in place by
the measure, not its effect in a certain number of occasions or to a certain volume of imported
products.

7.351 In examining the measure iarms of its design, the fact remains tfatall imports arriving

in Colombia without previously transiting through Panama or the, GRgortersare given a number

of options: to present an import declaration in advance, at the time of arrival olwprtonths after

arrival in certain cases. Despite the frequency with which importers opt to inspect goods, Colombia
agrees that importers may choose to inspect goods before presenting an import declaration if
permitted to do s&"® Colombia has noted thahporters would conduct an inspection in cases where
they have doubts about the reliability of the exporter or the specific shipment. Colombia has
additionally pointed out that certain importers are willing to file advance declarations in the interest of
expediency, thereby taking on the "risk" that, in case of discrepancies, the importer will need to pay
for the legalization of the goods. In the Panel's view, these statements alone demonstrate the
existence of an advantage of the type contemplated émtele 1.1 of theGATT1994 As Colombia

notes, on certain occasions an importer may be willing to declare in advance for the sake of
expediency, at the risk of paying a fee in cabdiscrepancies uncovered at the time of inspection.
However, an impxier in other occasions may perceive a high risk and choose to withhold presenting a
declaration untilhe hasdetermined the contents and specifications of the goods, in order to avoid
discrepancies. Inherenthan advantage arises for an importer thah choose how to operate his
business in order to enhance his profitability and competitiveness, among other concerns.

7.352 In light of the foregoing conclusions, the Panel determines that Colombia, by imposing the
advance import declaration and legalizatieguirements within the ports of entry measure confers an
advantage within the meaning Afticle I:1 of the GATT1994 In particular, one advantage arises
from the fact that importers of subject goods from territories other than Panama or the CFZ are
grarted flexibility to make custora duty and tax payments when they see fadditionally, an
importer that has not filed an advance import declaration would retain the option to inspect his goods
on site upon arrival, verifying its dimension and weight, pt@ submitting a declaration, thereby
assuringhimself of theaccuracy of the declaration and avoiding fees required to file a legalization
declaration.

(e) Whether like products from other Members are granted an advantage within the meaning of
Article I:1 of the GATT1994

7.353 The Panel will next consider whethkke products from other Membersre granted an
advantage which is not extended unconditionally to subject goods from Panama. The Panel notes that

%44 panel ReportSi Certain EC Productspara.6.51.
845 Colombia has confirmed this in its response to Panel question No. 155.
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the advance import declaration and lezmtion requirerants do not apply strictly on the basis of
origin, but also depend on the path of transit taken by particular textile, apparel and footwear
products. Thus, for instance, a textile product shipped from China with passage through Panama or
the CFZ will be sbject to the advance import declaration and legalization requirements. However, if
the same good is shipped from China directly to Colombia that good will not be subject to these
additional requirments, including the obligation to declare goods in adeand pay customs duties

and taxes on the basis of that advance declaration.

7.354 The Panel further notes that the parties have not disputed whether textiles, apparel and
footwear from other Members are like productshose arriving from Panama or the CAZowever,

as mentioned above, Colombia has challenged whether Panama has standing to bring a claim under
Article 1.1 on the basis of the fact that Panama does not export textiles, apparel or footwear
products>*® We recall our finding thaPanama is entid to bring and hadsufficient interest to

initiate and proceed withan Article I:1 claim against Colombi&n relation to its advance import
declaration and legaktion requirements within the ports of entry measure

7.355 In the Panel's view, it is not nesasy to determine through lengthy analysis whether textiles,
apparel or footwear arriving from other countries are in fact like products to those goods originating
in and arriving from Panama. Based on the design gidhs of entry measurany textile, apparel

or footwear imported frometritories other than Panama or the CFZ, are like products, and would
necessarily be allowed entry at 11 ports of entry in Colombia without presenting an advance import
declaration, as long as the proddid notcirculate through Panama or the CFZ prior to arrival in
Colombia®” The distinction between products, which determines whether or not an advance
declaration is required (and hence whether customs duties and sales tax are assessed, and what rights
are availabldo inspect merchandise and verify accuracy of the import declaration), is not based on
the productger se but rather on the territory from which the product arrives. In this sense, a product
originating in or arriving from Panamar the CFZ identicain all respects to a product arriving into
Colombia from any other territory (thdid notcirculate through Panama or the CFZ prior to arrival in
Colombia), would be subject to the advance import declaration and other requirements at issue.

7.356 The AppellateBody has previously recognized the possibility of using hypothetical imports to
determine whether a measure violateticle I11:2 of the GATT1994°® Under the advance import
declaration and legatition requirements, the distinction between produdiased on the circulation

and points of departure of textile, apparel and footwear products prior to the products' arrival in
Colombia. In particular, since Panama does not currently produce any of these products for export to
Colombia, but in light of thdact that the Panel views it as proper to consider Panama's claim,
hypothetical imports from Panama or the CFZ are appropriate for consideration. An advance import
declaration, advance payment of customs duties and taxes, and special rules concatizratioieg

would be required simply because of the products' origin. In the Panel's view, the hypothetical origin
based distinction that would arise if Panama were to produce the subject goods and export those
goods to Colombia is sufficient for the Pariel proceed in considering Panama's claim under
Article I:1 of theGATT1994

7.357 Therefore, the Panel considers it appropriate to proceed in comparing hypothetical textile,
apparel and footwear products originating in Panama or the CFZ with thoseraittecs” arriving
from other Members (which have not previously circulated through Panama or the CFZ prior to

4°gee SectioiIl.H.2(c).

847 Colombia has confirnee that while 26 ports of entry exist in its territory (S8elombia'sfirst
written submissionpara.185), textiles, apparel and footwear from all Members may only enidrdssignated
ports of entry(see Article39 of ResolutionNo. 42400f 2000 Exhibit PANi 38)).

648 Appellate Body ReporCanadai Periodicals pp. 2021; see also Panel Repdridonesiai Autos
para.14.113.
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arrival in Colombia). Accordingly, the Panel concludes that textile, apparel and footwear originating
in Panama are like products to textiles, appanel footwear originating in other countries.

() Whether Colombia confes an advantage that iswot extended “"immediately and
unconditionally" to importérom Panama

7.358 The Panel will next determine whether the advantage discussed above has not been accorded
"immediately and unconditionally” to goods from Panama. The Panel recalls its finding that the
imposition of the advance import declaration and legtbn requirementsin combination with
restrictions on ports of enfi{}, grants an advantage to imports oftiles, apparel and footwear from
countries other than Panama or the CFZ, as importers of those goods are not required to present an
advance import declaration, pay customs duties and sales tax on the basis of the advance declaration,
or conform with partiular legalization requirements associated with the presentation of an advance
declaration. The Panel recalls that importers of textiles, apparel and footwear from Panama are
required to make an advance declaration, while importers of products frontestiteries maintain

the option to do so, as long as those goods do not circulate through Panama or the CFZ prior to arrival
in Colombia. As the Panel explained, the advantage arises from the fact tha¢msrijpom countries

other than Panama or the CREe grantedlexibility to make custoraduty and tax payments when

they see fit. Additionally, an importer that has not filed an advance import declaration would retain

the option to inspect his goods on site upon arrival, verifying its dimension athtyefior to
submitting a declaration, thereby assufimgself of the accuracy of the declaration and avoiding fees
required to file a legalization declaration.

7.359 In light of these findings, the Panel must also establish that the discussed advan@ged hav
been accorded "immediately and unconditionally” to goods from Panama. Panama considers it self
evident that the advantage has not been conferred immediately and unconditionally on imports from
Panama and the CFZ as only importers of products agrivam Panama are required to present an
advance declaration and comply with other customs requireffiénts.

7.360 Colombia argues that Panama has failed to demonstrate that such advantage is not extended
"immediately and unconditionally" to imports from Pananmfss noted above, Colombia considers

that Members are permitted to attach conditions when granting an advantage in the first place, as long
as additional conditions are not placed on certain Members while not on ®%thénsthis sense,
Colombia argues thalembers are entitled to condition access to its market on compliance with and
respect for the Membirlaws and regulations, including customs |1&%s Failure to respect the
conditions may permit a Member to deny an advantage to an importer, as tleg@risiconditioned

on requirements, which, if not respected or met, may be reVoked.Colombids view, its customs
procedures are conditioned on the need for customs authorities to be able to control and verify
imported merchandise from Panama and tmichgircumvention of such laws and regulation through
underinvoicing, fraud and smuggling general policy conditions that apply to all goods irrespective

of their origin®*

7.361 We recall that th@anel inCanadai Autosconsidered that the issue of whetheraalvantage
within the meaning ofrticle I:1 is accorded "unconditionally" cannot be determined independently
of an examination of whether it involves discrimination between like products of different

49 As discussed above in Sectiwi.H.2(a), these measures includeticle 119 of DecreeNo. 26850f
1999 ResolutionNo.9859 of 23 August 2007 Article 231 of DecreeNo. 2685, Article 128.7 of
DecreeNo. 26850f 1999 andArticle 153 ofResolutionNo. 4240 of 2000

% panama's second written submission, pEA.

851 Colombia's first written submissiopara.304; Colombia's second written submission, ph@a.

%52 Colombia's first written submission, paB6.

853 Colombia's first written submission, page.

854 Colombia’s first written submission, paB@7. Colombia noted in the preceding paragrapktsof
first written submission that the testAuiticle | is about discrimination not deregulation.
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countries>® The panel found that "[w]hether conditisnattached to an advantage granted in
connection the importation of a product offeddticle I:1 depends upon whether or not such
conditions discriminate with respect to the origin of produtfs.The panel explained its view in
light of the term "uncondibnally" as it appears iArticle I:1 in its context and in light of the object
and purpose OArticle I:1. Thepanel commented as follows:

"The word 'unconditionally’ inArticle I:1 does not pertain to the granting of an
advantageper se but to the obljation to accord to the like products of all Members

an advantage which has been granted to any product originating in any country. The
purpose ofArticle I:1 is to ensure unconditional MFN treatment. In this context, we
consider that the obligation ta@ord 'unconditionally' to third countries which are
WTO Members an advantage which has been granted to any other country means that
the extension of that advantage may not be made subject to conditions with respect to
the situation or conduct of thoseurtdries. This means that an advantage granted to
the product of any country must be accorded to the like product of all WTO Members
without discrimination as to origin.

In this respect, it appears to us that there is an important distinction to be made
between, on the one hand, the issue of whether an advantage within the meaning of
Article I:1 is subject to conditions, and, on the other, whether an advantage, once it
has been granted to the product of any country, is accorded "unconditionally" to the
like product of all other Members. An advantage can be granted subject to conditions
without necessarily implying that it is not accorded "unconditionally" to the like
product of other Members. More specifically, the fact that conditions attached to
such anadvantage are not related to the imported product itself does not necessarily
imply that such conditions are discriminatory with respect to the origin of imported
products'®®’

7.362 In line with the approach elaborated in ®@nadai Autosdispute, the Panebnsiders that it
may thus assess whether the advantage is conferred "immediately and unconditionally" based on
whether an advantage granted to textiles, apparel or footwear of any Member is not similarly accorded
to those products originating in Panaroareasons related to its origin or the conduct of Panama.

7.363 Colombia has confirmed that the requirement to presemtdaancemport declaratiorand

pay customs duties and taxes on the basis of this advance declaratioto alject textile, apparel

and footwear goods arriving from Panafi. This is also clear on the face of the legislative
instruments, discussed above, which specify goods arriving from Panama and the CFZ as applicable
merchandise. Colombia has also clarified that the products othethttemunder the ports of entry
measure are not subject to the requirement to present an advance deéfdr@iber products may
optionally submit an advance import declaration, but are not required to do so.

7.364 The Panel note€olombias argument that # requirement to pay fee to rectify import
declaration®utside the7 and10 percentdiscrepancy ruleapplies not just to Panamanian imports but

to all textile imports. However, as noted ab%ehe Panel has determined thiais requirements
disadwantageousn combination with the requirement to present an advance declaration, which
prevents an importer from inspecting goods and determining its weight and width before submitting a
customs declaration.

%5 panel ReporiCanadai Autos para.10.22.

% panel ReportCanadai Autos para.10.29.

%7 panel ReporiCanadai Autos paras10.2310.24.

858 Colombia's reponse to Panel question No. 73. Colombia's response to Panel question No. 154.
859 Colombia's response to Panel question No. 154.

0 5eepara.7.347
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7.365 Based on Colombia's clarifications, since thgtion to present an import declaration in
advance is denied to any textile, apparel or footwear goods originating in Panama or the CFZ based
on the goods' origin, the Panel concludes that the advantages arising from the ability to present an
import declaation in advance or withhold doing so until after the goods enter Colombia have not been
extended unconditionally to imports from Panama.

7.366 With respect to Colombmview that it may condition its customs procedures on the need to
control and verify impded merchandise from Panama and to avoid circumvention of such laws and
regulation through undenvoicing, fraud and smuggling, without violatingyticle I:1, the Panel
reiterates the view expresseddanadai Auto$® that conditions attached to an adizye granted in
connection with the importation of a product will violatrticle 1.1 when such conditions
discriminate with respect to the origin of products. As such, in the Panel'sArigele I:1 prohibits
Members from addressing such concerns tlindhe use of customs rules that are applied on the basis
of origin.

(9) Conclusion

7.367 Accordingly, the Panel conclugéhat by subjecting textile, apparel and footwear imports
arriving from Panama and the CFZ to an advance import declaration requiremetht, tdrigby
requires payment of customs duties and sales tax in adwamtley preventingnspecton of goods

on site upon arrival in order teerify the accuracy of the declaration and avpalymentfees prior to
submitting a declaratignwhere applicableColombia confers advantages to like products from all
other WTO Members and third countriggat are not extended immediately and unconditionally to
textile, apparel and footwear imports from Panama. Therefore, the Panel finds that Colombia's
imposition of advance import declaration and legation requirements within the ports of entry
measure on imports of textiles, apparel and footwear arriving from Panama or the CFZ is inconsistent
with Article I:1 of theGATT1994

l. WHETHER THE PORTS OF ENTRYMEASURE DENIES FREEDOM OF TRANSIT D TEXTILES,
APPAREL AND FOOTWEAR ARRIVING FROM PANAMA IN INTERNATIONAL TRANSIT IN
CONTRAVENTION OFARTICLE V:2 OF THEGATT1994

1. Main arguments of the parties

7.368 Panama ues thaiColombia's failure to permit "freedom of transid' &ll textiles, apparel

and footweain international transit, and not only those that are tsuiygped, is inconsistent with its
obligations under the first sentence Afticle V:2 of the GATT1994 Panama submits that
Colombian law requires that goodaust be transhipped from the same customs offféeand not
merely have their final destination outside of Colombia in order to be exempt from the port of entry
restrictions>®® Thus, Colombian law only exempts textiles, apparel and footwear from pontrgf e

and transit restrictions if the goods are trahpped® Panama argues tharticle V:2, first
sentence, as informed Byticle V:1, obliges WTO Members to grant freedom of transit to traffic in
transit to a territory of a third country regardless whether the goods are traslipped or
warehoused, or whether the importer breaks bulk or whether changes are made in the mode of
transporf®®

7.369 Panama additionally argues that the ports of entry measure vididieke V:2, second
sentence While texties, apparel and footweariginating in, or transiting through Panama must enter

%! panel ReportCanadai Autos para.10.23.
%2 panama’s second written subnossiparal44.
3 panama's second oral statement, ptda.
4 panama's second written submission, pb48.
%% panama's second oral statement, f&oa.
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and clear customs at Bogota or Barranquilla, Panama submits that goods arriving directly from other
Member countries may enter at any of 11 eligible ports in Colonaishé condition the goods did

not first transit through Panama), and proceed in international transit without clearing customs. Under
Article V:2, second sentence, Panama submits that Members may not make distinction between
products arriving from another Membbased on the place of origin or departure of goods.

7.370 Colombiaargues that Panama's claim undeicle V is invalid as the ports of entry measure

does not apply to goods in international transit, but only goods, irrespective of their origin or point of
shipment, which are shipped from Panama and have Colombia as a final destination. For this reason,
Colombia submits that the ports of entry measure or any of itsalagvsegulations are consistent with
Article V:2 of theGATT1994

7.371 Colombia submits thafrticle V:2 applies to goods as traffic in transit when the goods'
passage across the territory of another Member is only a portion of a complete journey beginning and
terminating beyond the frontier of the contracting party across whose territory the pass$®®

Under the ports of entry measure, Colombia argues that textiles, apparel and footwear in international
transit with a final destination outside Colombia are expressly exempt from restrictions on ports of

entry, and can thus enter at any of Jigikle ports®’

7.372 Colombia further disputes that the reference to tsliygment within the port of entry
measure's exemption clause allows for violationArtitle V, first or second sentené®.In practical
terms, Colombia submits that it is only possitde goods to enter Colombia from Panama by sea or
air, as no road connects the countries, thereby necessitating that the goods undesgtrems in
order to enter Colombia and proceed in international tr&fisids such, a requirement to undergo
trars-shipment does not inhibit freedom of transit, as tslipment will always be necessary for
goods arriving from Panama.

7.373 Despite its view that Panama has failed to meet its burden of proof to demonstrate that goods
are not extended freedom of traff§jtColombia argues it is clear under its international obligations
that freedom of transit is guaranteed for all merchandise from all coufitri€olombia has also

stated that it is willing to make a public commitment that goods in international transit @i@vared

by the measure in questiéfi.

2. Consideration by the Panel
@) Legislation related to Colombia's international transit regime

7.374 As explained inSectionVII.E.2(a) above, under the ports of entry measure, Colombia has
imposediemporary restrictions on the importation of certain textiles, apparel and footwear classifiable
under Chapter$0-64 of the Colombian Tariff Schedule arriving from Panama into Colombia.
Specifically, underArticle 2 of ResolutionNo. 7373, as modified § ResolutionNo. 76377
subject textiles, apparel and footweaay only be entered at Bogota airport or Barranquilla se&fort

8% Colombia's first written submission, pag¥8.

67 Colombia's first written submission, paras. Z83; Colombia's second written submission,
parasl174175.

8% Colombia's second written submission, pa&Z; Colombia's second oral statement, p4Ba.

899 Colombia's second written submission, paiz9; Colombia's second oral statement, p4Ba.

670 Colomha's first written submission, para85; Colombia's second oral statement, péiFfa.

671 Colombia's first written submission, pag&4.

672 Colombia's first written submission, pag&7.

%73 SeeExhibit PAN-34

°7* SeeExhibit PAN-36.

®7% Exhibit PAN-34.
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"Las mercancias clasificables por los capitulos 50 al 64 del Arancel de Aduanas,
procedentes de la Republica de Panamd, debeginirgresadas e importadas
exclusivamente por la jurisdiccion de la Administracion Especial de Aduanas de
Bogota, si se transportan por via aérea y por la jurisdiccion de la Administracion
Local de Aduanas de Barranquilla, si se transportan por via majtyrpor tanto,

no procederd para estas mercancias la autorizacion del régimen de transito

aduanerg'®®

7.375 In addition to other exemptiongyticle 4, paragraph ®f ResolutionNo. 7373 provides that
the general restriction imposed undeticle 2 will not apgy to goodswhich are submitted for trans
shipment in consideration that goods that undergo tishipment do not have Colombia as a final
destination:

"Lo sefialado en el articulo®2de la presente resolucion no se aplicara sobre
aquellos bienes que sergpendan someter a las modalidad de transbordo,
considerando que en este caso la mercancia no tiene como destino final
Colombia"®"’

7.376 The restriction to twoports of entry including the exemption applicable to goods in
international transitsupersedes theegular trasit regime under Colombian law.Article 1 of
Colombia's Customs Statute permits transit of goods of foreign origin from one customs office to
another located in the national territory. Pursuant to this provision, transport by tahstige or
transshipment is permitted:

"TRANSITO ADUANERO

Es el régimen aduanero que permite el transporte de mercancias nacionales o de
procedencia extranjera, bajo control aduanero, de una Aduana a otra situadas en el
territorio aduanero nacional.

En este régnen se pueden dar las modalidades de transito, cabotaje y transbordo.

7.377 Article 370 of Colombia's Customs Statute further defines the term "international transit" by
reference to the relevant Andean Community provisions:

"ARTICULO 370. TRANSITO ADUANEROTIERNACIONAL.

Para la realizacién del transito aduanero internacional se aplicara lo previsto en las
Decisiones 327 y 399 de la Comisidn del Acuerdo de Cartagena o las normas que las
sustituyan, modifiquen o adicionen y en lo pertinente, lo dispuesto presgnte
Capitulo.

7.378 Andean Community Decision 327 defines international transit as the regime under which
goods are transported from one port to andither single operation, wherein goods cross one or more
borders:

67 Exhibit PAN-36.

77 Exhibit PAN-36. Additionally, Article 4 exempts goods consigned or endorsed to the; Sgateds
imported for specific state or emergency uge®ds arriving byravellers or postal traffic, or in route to Leticia,
San Andrés or Santa Cataj goods consigned to industrial users of free trade zoreesd goods under
subheading$4.01 to 6405 of Colombia's Tariff Schedule thatrive at any of the 11 ports designated in
Article 39, paragraph 1 oResolutionNo.4240. ResolutiofNo. 7637 further exemp goods consigned to
"Highly Exporting Users" antiPermanent Customs Usersée Article3 of ResolutiorNo. 7637.
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Transito Aduanero Internacional El régimen aduanero bajo el cual las mercancias
sujetas a control aduanero son transportadas desde una aduana de partida hasta una
aduana de destino en una misma operacion de transporte internacional, en el curso
de la cual se cruzan una o varias frontetas.

7.379 Andean Community Decision 327 applies to goods in international transit betwegports
in differentAndean Member Countries as welllztween two ports within the same Member country
provided that the goods transit through another Member Country

"AMBITO DE APLICACION

Articulo 2: Las disposiciones de la presente Decision regiran para las operaciones
de transporte internacional de mercancias que circulen bajo el régimen de Transito
Aduanero Internacional:

- Desde una aduana de partida de un Pais Miembr¢ahaisa aduana de destino de
otro Pais Miembro;

- Desde una aduana de partida de un Pais Miembro con destino a un tercer pais, en
transito por uno o mas Paises Miembros distintos del de la aduana de partida; y

- Desde una aduana de partida hasta una adudmalestino ubicadas en el mismo
Pais Miembro, siempre que se transite por el territorio de otro Pais Mietnbro

7.380 Andean Community Decision 399 provides that goods transported by road to and from third
countries, with passage through two or more Member Cesntwill be subject to the national
legislation of each of the Member Countries through which they pass or to the relevant provisions of
international agreements in force:

"Articulo 7- Para el transporte internacional de mercancias por carretera, se
establecen los siguientes tréaficos:

a) Entre dos Paises Miembros limitrofes;
b) Entre dos Paises Miembros, con transito por uno o mas Paises Miembros;

c) Desde un Pais Miembro hacia un tercer pais, con transito por uno o mas Paises
Miembros distintos del patonde se inicia el transporte;

d) Desde un tercer pais hacia un Pais Miembro, con transito por uno o mas Paises
Miembros distintos del pais donde termina el transporte; vy,

e) En transito a través de dos o mas Paises Miembros desde y hacia terceros paises.

En los traficos sefialados en los literales c), d) y e) son aplicables las disposiciones
de la presente Decisién y sus normas complementarias, sélo durante el recorrido por
los Paises Miembros.

Articulo 8- EIl transporte internacional que efectlen transpatas de terceros
paises por el territorio de uno o mas Paises Miembros, se regir4 por las normas
nacionales de cada uno de los Paises Miembros por los cuales se transite o por lo
establecido en los convenios internacionales vigeriteamphasis added)
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7.381 In addition, Andean Community Decision 617 sets rulesrf® €irculation of goods between
Andean CommunityMember Countriesfrom their place of origin to their destinatiowithout
undergoing certain customs clearance procedures. In particular, freed@nsitfis guaranteed for
norrcommunity goods that begin or conclude transit in a Member Country. Andean Community
Decision 617 provides in relevant part:

"Articulo 7.- Los Paises Miembros, con arreglo a los procedimientos establecidos en
la presente Decién, permitiran la circulacion al amparo del régimen de transito
aduanero comunitario de:

1. Mercancias Comunitarias

1.1 Desde una aduana de partida de un Pais Miembro hasta una aduana de destino
del mismo Pais Miembro u otro Pais Miembro, en transitoyrar o mas Paises
Miembros.

1.2 Desde una aduana de partida de un Pais Miembro con destino a un tercer pais,
en transito por uno o mas Paises Miembros distintos del de la aduana de partida.

2. Mercancias No Comunitarias

2.1 Desde una aduana de partida deRais Miembro hasta una aduana de destino
de otro Pais Miembro, en transito por uno o mas Paises Miembros distintos del Pais
Miembro de partida.

2.2 Desde una aduana de partida de un Pais Miembro con destino a un tercer pais,
en transito por uno o mas PasMiembros distintos del Pais Miembro de partida.

2.3 Desde un tercer pais hasta una aduana de destino de un Pais Miembro, en
transito por uno o mas Paises Miembros.

Articulo 8.- Las Aduanas de los Paises Miembros permitiran la libre circulacion de

los nedios de transporte y unidades de carga, con arreglo a las disposiciones
establecidas en el ordenamiento juridico comunitario y los Convenios

Internacionales y Convenios Bilaterales de transporte suscritos por los Paises
Miembros que sean compatibles copramero.' (emphasis added)

7.382 Article 385 of Colombia's Customs Statulefines transhipmentas follows:
"Es la modalidad del régimen de transito que regula el traslado de mercancias del

gue efectla la salida a pais extranjero, dentro de una misma aduana y bajo su
control sin que se causen tributos aduanéros

7.383 Article 387 specifies that trarghipment may be direct (i.e. without deposit in a warehouse)
or indirect (when gods are deposited in a warehouse during a period of storage):

"El transbordo puede ser directo si se efectla sin introducir las mercancias a un
depoésito habilitado, o indirecto cuando se realiza a través de' éste.

7.384 Andean Community Decision 327 similarlgfthes transhipment under international transit

as involving the transfer of goods from one container or vehicle to apotheghich goods are then
transported from one customs port to another in a single operation, and where one or more borders are
crossed.
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"Transbordo: El régimen aduanero con arreglo al cual se realiza, bajo control de
una aduana, el traslado de las mercancias de una unidad de carga o de un medio de
transporte a otro.

Transito Aduanero Internacional: El régimen aduanero bajo el cusink@rcancias
sujetas a control aduanero son transportadas desde una aduana de partida hasta una
aduana de destino en una misma operacion de transporte internacional, en el curso
de la cual se cruzan una o varias frontetas.

7.385 Andean Community Decisio®17 adlitionally defines transhipment as the transfer of
goods, within the same customs office, from a means of transport to another, or to the same means of
of transport in a separate trip, with or without unloading, with the objective of proceeding to the
customs of destination:

"Operacion de Transbordo: Traslado de mercancias, efectuado bajo control
aduanero de una misma aduana, desde un medio de transporte o unidad de carga a
otro, o al mismo en distinto viaje, incluida o no su descarga a tierra, conetbaiig

gue continte hasta la aduana de destino.

(b) Article V of the GATT1994
7.386 Article V is entitled "Freedom of Transit" and provides as follows:

"1. Goods (including baggage), and also vessels and other means of transport,
shall be deemed to be in transir@ss the territory of a contracting party when the
passage across such territory, with or without tsiripment, warehousing, breaking
bulk, or change in the mode of transport, is only a portion of a complete journey
beginning and terminating beyond thientier of the contracting party across whose
territory the traffic passes. Traffic of this nature is termed in this artielffic in

transit.

2. There shall be freedom of transit through the territory of each contracting
party, via the routes most weenient for international transit, for traffic in transit to

or from the territory of other contracting partiedo distinction shall be made which

is based on the flag of vessels, the place of origin, departure, entry, exit or
destination, or on any cumstances relating to the ownership of goods, of vessels or
of other means of transport

3. Any contracting party may require that traffic in transit through its territory

be entered at the proper custom house, but, except in cases of failure to caimply wi
applicable customs laws and regulations, such traffic coming from or going to the
territory of other contracting parties shall not be subject to any unnecessary delays or
restrictions and shall be exempt from customs duties and from all transit duties o
other charges imposed in respect of transit, except charges for transportation or those
commensurate with administrative expenses entailed by transit or with the cost of
services rendered.

4, All charges and regulations imposed by contracting partiegraffic in
transit to or from the territories of other contracting parties shall be reasonable,
having regard to the conditions of the traffic.

5. With respect to all charges, regulations and formalities in connection with
transit, each contracting partiial accord to traffic in transit to or from the territory
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of any other contracting party treatment no less favourable than the treatment
accorded to traffic in transit to or from any third couriffy.

6. Each contracting party shall accord to products whiakie been in transit
through the territory of any other contracting party treatment no less favourable than
that which would have been accorded to such products had they been transported
from their place of origin to their destination without going thitotige territory of

such other contracting party. Any contracting party shall, however, be free to
maintain its requirements of direct consignment existing on the date of this
Agreement, in respect of any goods in regard to which such direct consignraent is
requisite condition of eligibility for entry of the goods at preferential rates of duty or
has relation to the contracting party's prescribed method of valuation for duty
purposes.

7. The provisions of thigrticle shall not apply to the operation of @m@ft in
transit, but shall apply to air transit of goods (including baggage)."

7.387 As its title indicatesArticle V of the GATT1994thusgenerally addresses matters related to
"freedom of transit” of goods. This includes protection from unnecessary tiesfjcsuch as
limitations on freedom of transit, or unreasonable gbsror delays (via paragraphst? and the
extension of MosFavouredNation (MFN) treatment to Members' goods which are "traffic in transit"
(via paragraphs 2 and 5) or "have beenangit" (via paragraph 6J?

(© Interpretation ofArticle V:2 of theGATT1994

7.388 The Panel is called upon to determine whether the ports of entry méagwrensistent with

the first and second sentencesAaficle V:2 of the GATT1994 As was the case witihe Customs
Valuation Agreement Article V has never before been interpreted by the Appellate Body or a
GATT/WTO panel. The Panel's task is therefore arduous since it will be necessary to interpret
Article V of the GATT1994without any meaningful guidae.

7.389 Accordingly, the Panel will proceed to analyse Panama's claim ufdaie V:2 in
accordance with the principles of treaty interpretation set for the MGhd. In particular, the Panel
will consider Article V:2 in accordance with its ordinary méag in its context and in light of its
object and purpose where necessary. To the extent the meaning of any teékrtislerV:2 are
unclear, the Panel may also resort to supplementary means of interpretation, includnagaine
preparatoiresto informits interpretation.

(@ The scope of the concept of traffic in transifiticle V:2

7.390 The Panel will proceed to examine the scope of the term "traffic in trangittiote V:2 by
considering the text of this provision on its face and in light of the coptexided byArticle V:1.

7.391 The Panel notes that the text Aiticle V:2, first sentence refers to "traffic in transit”. In
particular, this provision reads: "There shall be freedom of transit through the territory of each
contracting party, via the rout@sost convenient for international transit, toaffic in transitto or

from the territory of other contracting parties." (emphasis added) The second sentérided?:2
provides that "[n§ distinction shall be made which is based on the flag oklegbe place of origin,

7 The Ad Note to Article/:5 provides as follows: With regard to transportation charges, the
principle laid down in paragraph refers to like products being transported on the same route under like
conditions!

679 paragraph 7 clarifies that the provisionsAsficle V of the GATT1994 apply equally to transit of
goods by aircraft.
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departure, entry, exit or destination, or on any circumstances relating to the ownership of goods, of
vessels or of other means of transgort

7.392 The Panel recalls that both parties have referrefirticle V:1 to inform the scopef the
obligations unde/Article V:2. In particular,Article V:1 defines goods as "traffic in transit" when
their passage across the territory of a Memiath"or without transshipment, warehousing, breaking
bulk, or change in the mode of transpastonly a portion of a complete journey beginning and
terminating beyond the frontier of the Member across whose territory the traffic passes".

7.393 In light of this definition, and in reference to the obligationsAiticle V:2, first sentence,
Panama arguefidt WTO Members are obliged gyvant freedom of transit to traffic in transit &
territory of a third country, via the route most convenient for international traegiydless of
whether the goods are trasisipped or warehoused, or whether the ingrobreaks bulk or whether
changes are made in the mode of transfibriColombia has argued in famoof a similar view,
submitting that the obligations iArticle V apply only to goods destined for sale outside of the
country through which the goods pa5s.

7.394 The Panel notes that the protectiongiticle V:1 and the second sentencefoficle V:2 are

based on corresponding provisions of the 1Bafcelona Conventiolfi> A draft text for all of

Article V provisions was discussed at al8vember 1946 meetingf the Preparatory Committee of

the International Conference on Trade and Employment, after which the Technigab®utittee
published a report commenting on the United States Suggested Charter for an International Trade
Organization of the United Nationsncluding Article 10 of this report, entitled "Freedom of
Transit"®®* While this report offers perhaps the most extensive discussion on the development of
provisions at issue iArticle V, commentary by participants to the meeting relatefirtwle V:1 and

Article V:2 is limited.

7.395 Subsequent to the entry into force of the origiBAITT in 1947, the provisions iArticle V

were also considered by the Interim Commission for the International Trade Organization at a 1948
United Nations Conference on TradedaEmploymenf®® The draft Havana Charter for an
International Trade Organization, which was reviewed and partly modified at the Conference,
includes as it#\rticle 33 a nearly verbatim copy éfrticle V. Several differences exist between the
GATT and Havaa Charter texts. For instance, the Havana Charter does not include the interpretative
note contained in th&ATT, instead containing three different interpretative notes tértisle 33,

%80 Taken as a whole and read objectivelyticle V:1 appears plainly definitional in purposén its
entirety, this provisiordefines when goods qualify abeing"in transit across the tetory of a contracting
party".

%1 panama’'s second oral statement, f&0a.

%82 Colombia's first written submissionamas. 277278.

%83 SeeAtrticles 1 and 2of the Convention and Statute on Freedom of Transit, Barcelona, April 29,
1921. See als@JN doc. E/PC/T/C.1I/54/Rev.1.

%4 UN doc. #PC/T/C.II/54/Rev.1, pp-T2. Thereport of theTechnical Subcommitteeas entitled
Preparatory Committee of the International Conference on Trade and Employndris’ date®8 November
1946 Thereport noteghat themeetingserved asthe occasion for a thorough examination and exchange of
views upon the provisions of the United tee&aSuggested Charter for an International Trade Organization of the
United Nations in regard to the General Commercial Provisions, namely Artit[ésn@lusive, and the General
Exceptions,Article 32." (see p. 3). Onlylght differences exist betweeArticle 10 of the United States
Suggested Chartediscussed abovesnd Article V of the GATT 1947/1994 For instance, paragraph 1 of
Article 10 refers to "Baggage and goods, and also vessels, coaching and goods stock, and other means of
transport”, andpecifies that “[t]he provisions of thisrticle shall not apply to air traffic in transit". Paragraph 1
of Article V, on the other hand, refers to "Goods (including baggage), and also vessels and other means of
transport”, and does not exclude treatmdnaip traffic in transit (althouglArticle V:7 now provides for this
exclusion).

6% United Nations Conference on Trade and Employment, Final Act and Related Documents, dated
April 1948.
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concerning transff® Hence, while several differences exist begw theGATT and Havana Charter
texts, none inform interpretation of the provisions at issue. Accordinglprédparatory work related
to the first and second paragraphsioticle V is not of assistance.

7.396 In the Panel's view, the definition of "traffim itransit" provided inArticle V:1 seems
sufficiently clear on its face. When appliedAdicle V:2, "freedom of transit" must thus be extended

to all traffic in transit when the goods' passage across the territory of a Member is a only a portion of a
complete journey beginning and terminating beyond the frontier of the Member across whose territory
the traffic passes. Freedom of transit must additionally be guaramitbeor without transshipment,
warehousing, breaking bulk, ohange in the mode afinsport.

7.397 The Panel notes that the term "traffic in transit" does not appeérticle V:2, second
sentence. This provision readsld' distinction shall be made which is based on the flag of vessels,
the place of origin, departure, entry, exit or desiima or on any circumstances relating to the
ownership of goods, of vessels or of other means of tranSparspite of the absence of an explicit
reference to traffic in transit in this second sentencértitle V:2, the Panel believes that it is
sufficiently clear from its text that the MFN obligation in the second sentence is closely related to the
obligation to extend freedom of transit, in the first sentencehdriPanel'siew, the second sentence
complements and expands upon the obligatiorxtenel freedom of transit, stating additionally that
distinctions must not be made based on the nationality, or place of origin, departure, entry, exit or
destination of the vessel transporting goods. Moreover, both obligations form part of the sarhe textua
provision.

7.398 Accordingly,the Panel will now examine in detail the substantive obligations in the first and
second sentences Afticle V:2.

(i) The substantive obligations Atticle V:2, first and second sentences

Avrticle V:2, first sentence

7.399 The Panel recl that, while noting thafrticle V or any other provision of th6ATT1994

do not provide a definition of the term "freedom of transit", Panama submits that the definition of
“freedom" means the "the unrestricted use of sometfifigrherefore, Panamagures that traffic in

transit must be allowed unrestricted through the territory of a Mefffbathe Panel also recalls that
Colombia has not commented on the significance of this obligation, but has asserted that the ports of
entry measure falls outside teeope ofArticle V, as it exempts all goods in international traffSit.

688 Article V of the GATT includesa single interpretative note while Aute 33 contains three separate
interpretative notes Consequently Article V lacks the interpretative notgroviding that "[i]f, as a result of
negotiations in accordance with paragraph 6, a Member grants to a country which has no direct access to the se
more ample facilities than those already provided for in other paragrapfriidie 33, such special facilities
may be limited to the lantbcked country concerned unless the Organization finds, on the complaint of any
other Member, that the withholdirgf the special facilities from the complaining Member contravenes the most
favourednation provisions of this Charter."Also noteworthy, Article V of the GATT 1947/1994acks a
provision appearing in Article83(6) of the Havana Chartewhich allowstheor gani s a tundertaket o " é
studies, make recommendations and promote international agreement relating to the simplification of customs
regulations concerning traffic in transit, the equitable use of facilities required for such transit and other
measureslesigned to promote the objectives of this Article. Members shalpecate with each other directly
and through the Organization to this endThis provisionwas incorporated to the Havana Cirter at the
Havana Conference. Skavana ReportdJN Doc. ICITO/1/8, p. 3, paral6.

887 panama'sfirst written submission para.171, citing The New Oxford Dictionary of English
(Clarendon Press"?Ed. 2001), p. 730.

%88 panama'’s first written submission, para2.

889 Colombia's first written submission, pag¥5.
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7.400 In addition to the definition of "freedom", the Panel notes the significance of the rest of the
text inArticle V:2. The opening text iArticle V:2, first sentence T’here shall beréedom of transit
through the territory of each contracting party")..introduces the obligatiofi the provision of
"freedom of transit" by Members within their territory. The intermediate clauseticle V:2, first
sentence (". via the routes mosbavenient for international transit").imposes a limiting condition

on the obligatiori that freedom of transit should be provided on the most convenient routes. The
remainder ofArticle V:2, first sentence (.. for traffic in transit to or from theetritory of other
contracting partied explains that "freedom of transit" must be provided for ‘traffic in transit"
entering and then subsequently departing from the Member's territory. The Panel notes that the term
of art "traffic in transit" has beerefined in the preceding section to include goods when those goods'
passage across the territory of a Memibsigh or without transshipment, warehousing, breaking bulk,

or change in the mode of transpastpnly a portion of a complete journey beginning &rminating
beyond the frontier of the Member across whose territory the traffic ga$ses.

7.401 In light of the ordinary meaning of freedom and the texfuicle V:2, the Panel concludes

that the provision of "freedom of transit" pursuantAigicle V:2, first sentenceequiresextending
unrestricted access via the most convenient routes for the passage of goods in international transit
whether or not the goods have been tiglipped, warehoused, brelallked, or have changed modes

of transport. Accordinglygoods in international transit from any Member must be allowed entry
whenever destined for the territory of a third country. Reasonably, in the Panel's view, a Member is
not required to guarantee transport on necessarily any or all routes in itsyteloritconly on the ones

"most convenient” for transport through its territory.

Article V:2, second sentence

7.402 The Panel shall now turn to examine the scope of the obligatiokrticle V:2, second
sentence. In this regard, the Panel considers that thgatidti in Article V:2, second sentence is
clear on its face: Members shall not make distinctions between goods which are "traffic in transit"
based orthe flag of vessejghe place of origindeparture, entry, exit or destinatiohthe vesselpr

on anycircumstances relating to the ownership of goods, of vessels or of other means of traksport
noted, the first sentence Atrticle V:2 addresses freedom of transit for goods in international transit.
As a complement to this protection, the Panel dmrsithatArticle V:2, second sentence further
prohibits Members from making distinctions fhe treatment of goods, based on their origin or
trajectory prior to arriving in their territory, based on their ownership, or based on the transport or
vessel ofthe goods. Accordingly, the Panel concludes Arttle V:2, second sentence requires that
goods from all Members must be ensured an identical level of access and equal conditions when
proceeding in international transit.

(iii) Whetherthe ports of entry measaiviolatesArticle V:2 of theGATT1994

7.403 In light of the above conclusions on the interpretation of the obligatioAsticle V:2, the

Panel will examine whether the ports of entry measure restricts the freedom of transit of goods
arriving from Panama a$raffic in transit" in violation of the first sentenagf Article V:2,. In
addition, the Panel will determine whether Colombia viol##ggle V:2 by making distinctionsn

goods arriving from Panama based on any of the conditions listed in the semtdrdce of
Article V:2.

Whether the ports of entry measigsénconsistent with\rticle V:2, first sentence

7.404 The Panel recalls Panama's argument that ports of entry measure denies freedom of transit to
textile, apparel and footwear goods arriving from Pamémy requiring that all goods undergo trans
shipment as a prequisite to proceeding in international trangtanama has recognized, pursuant to

890 gsee parar.396
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Article 4, paragraph 3 oResolutionNo. 7373 that textiles, apparel and footwear from Panama in
international transit which undergo traisfipment are exempt from the ports of entry restrictions.
Panama nevertheless disputes that those goods arriving from Panama are granted the requisite
freedom of transit. Panama considers it a logical consequence that gdgect to transhipment
procedures will not have Colombia as their final destination. However, Panama argues that the
relevant factor at issue is that the goods are subject tedhgmment procedures, not that the goods

have a country other than @ofibia as their final destinatié-

7.405 Panama notes tharticle 4 of ResolutionNo. 7373 does notallow transshipment, but
instead provides that transit restrictions will not apply to goods that arestrgped®® Therefore,
Panama concludes that goaudsst be transshipped in order to qualify for th&rticle 4 exemption.
Principally, Panama argues thAtticle V:2, as informed byArticle V:1, obliges WTO Members to

grant freedom of transit to traffic imternationaltransit regardless of whether theods are trans
shipped or warehoused, or whether the importer breaks bulk or whether changes are made in the mode
of transporﬁ93 In addition, Panamanotes that under Colombian latvansshipment refers téhe

transfer of goods from the means of transgmmaused for the arrival of the goods in Colombia to
another means of transportation that will be used to take the goods out of CSf8mbiader this
definition, Panama considers that textiles, apparel and footwear arriving from Panama must be
transferrel from one mode of transport to another at the same customs office, and then goods must be
transferred via a mode of transport that has its immediate destination outside of C8fon#sa.

such Panamaarguesthat goods arriving by sea would not be allowedtransit by land through
Colombia to another country as the goods would not be-#fsipped fronship to a vehicle that has

an immediate destination beyond Colombian territdtyMoreover,Panama considers it is irrelevant

that both direct or indirectdansshipment is permitted, the latter of which allows for goods to be
warehoused prior to trarshipment, as those goods must be warehoused at the same custorfi¥ office.

7.406 PanamalismissegColombia'sview that because transit involving trastipment is alleved,
without condition, thera fortiori transit without transhipment is allowed.Panama notes, if this
proposition were correct, and trasisipment were not intended as a limitation, tieticle 4 would
have read that the ports of entry restrictionsidanot apply to goods that do not have Colombia as
their final destinabn, which is not how it read$®

7.407 Thus, in Panama's view, not all subject goods with a destination outside Colombia are exempt
from the restrictions. Only those goods in internatidrzansit that undergo trarshipment and depart

by a mode of transport that has an immediate destination beyond Colombian territory will be exempt
from the ports of entry measure. Otherwise, the ports of entry measure réaird®se goods
arriving in Colombia are restricted to entry at Barranquilla or Bogota. For these reasons, Panama
submits that restrictions on ports of entry and the requirement to-sigmsgoods violate the
obligation undefArticle V:2, first sentenceto guarantee freedom afansit via the most convenient
routes for all goods that are traffic in international trafisit.

91 panama’s second written submission, pb44.

92 panama’s second written submission, pb48.

93 panama's second oral statement, f&0a.

894 panama'dirst oral statementpara.56, citing to Article 385 of Colombia's Customs Statutsee
also SectiotV1l.1.2(a).

89 panama'sirst oral statementpara.57, Panama's second written submission, pk44; Panama's
second oral statement, pa4&.

9 panama’s second weh submission, para45.

97 panama'second written submissippara.146.

%% panama'second written submissippara.147.

9 Due to the fact that the terms of the ports of entry measure apply only to goods arriving from
Panama and the CFZ, Panama asgbdfthe ports of entry measure is also inconsistent with the obligations
underArticle V:2, second sentence, which prohibits Members from making distinctions on freedom of transit
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7.408 As noted abov&’, Colombiahas argued that thebligations inArticle V apply only to goods
in international transit that are destined for sale outside of tetrgothrough whictihe goods transit
Colombia argues thdhe ports of entry measuomly applies taextile, apparel and footwegoods
which have Colombia as their final destination, and clesxBmps thosegoodsthatenter Colombia
from Panamabut have a final destination outside of ColombBfd. In light of the port of entry
measure'drticle 4 exemptionColombia thus submits thatl textile, apparel and footwear goods in
international transit that arrive from Panamay enterunrestrictedat any é& Colombia'sll eligible
ports!® Since alltextile, apparel and footwearoducts are not restricted, Colombia considieese
cannot be anyiolation of Article V."®

7.409 Colombia disputes that the reference to trstnipment in théArticle 4 exemption violate its
obligations to extend freedom of transit to goods in international transit. In support of this view,
Colombiainsiststhat the whole rationale of th&rticle 4 exemption and the ports of entneasure
relating to customs enforcement argues againsh @ reading of the terrftransshipment” as
exempting only goods imternationaltransit that are trarshipped’® Moreover,Colombiasubmits
thatits international obligationmake cleathat freedom ofnternationaltransit is guaranteed for all
merchandiseregardless of whether the goods are tstripped, warehoused, the importer breaks bulk,
or changes are made in the mode of transporin particular, Colombia submits thAtticle 370 of

its Customs Statute, by referenceAdicle 327, 399 and 64 of Andean Community Iegislati()oﬁ,
establishes that freedom of international traissifuaranteed irrespective of the mode of transibrt.
Finally, Colombiaarguesthat any requirement to trarghip goods does not limit freedom of transit

for goods arriing from Panama, since the absence of a road connecting Panama with Colombia
necessitates that all deliveries from Panama must undergostrigmsent to enter Colombian
markets™® Thus, Colombia submits that all goods entering Colombia from Panama inativea!
transit would necessarily meet the conditions ofAhle 4 exemption.

7.410 To the extent any further doubts exist that Colombia does not guarantee freedom of transit to
goods arriving from Panama in international trarSdlombiasubmitsthat pasfpractice reveals that
textiles, apparel and footwear arriving from Pandnmaae indeed been permitted to proceed in
international transit without limitationvhenever the importer complied with the requirements in
ResolutionNo. 7373and demonstrated goodsuld be consumed elsewhéfé Colombia has also
offered to make a public commitmetitat goods in international transit are not covered by the
measure in question’

7.411 While rejecting that it is necessary to demonstrate in practice that goods arriving from
Panama have been allowed to proceed in international tr@asigmalisputes the argumenthat the

ports of entry measure is consistent wiitlicle V:2, despite its transhipment requirement, based on
the notion thaeany good in transit from Panama musicessarily undergo trasiipmentdue to the
unavailability of a road connecting Panama and ColomB@ntrary to this claim, Panama has argued

based on place of origin or departure, or on any circumstances relatimgeoship of the goodséePanama's
First oral statemenpara.62). The Panel will consider this claim in Sectidh.J

" 35ee SectioVIl.l.1.

01 Colombia'sfirst written submissioppara.282

92 Colombia's first written submission, paras. Z83; Colombia's second written submission,
parasl74175.

93 Colombia's second written submission, paf&Z; Colombia's second oral statement, p4Ba.

94 seeColombia‘'sresponsego PaneluestionNo. 71

%5 Colombia's first written submission, pa284; Colombia'sresponse to Panel question.e.

"% The full text of these provisions appear in Sectitil.2(a).

97 SeeColombia'sresponseéo PanebuestionNo. 69.

%% panama'sesponse to Panel question.N66; Colombia's second written submission, paro.

99 Colombia'sfirst written submissionpara.286, Colombia's second written submission, par&;
Exhibit COL-29.

"0 Colombia'sfirst written submission, par&87; Cobmbia's response to Panel question .
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thatgoods may beshipped from Panama, areivin Ecuador, then trangtiroughColombiaby truck

with Venezued as a final destinatioh® In this respect, Panama also notes that Andean Community
law cited by Colombia, in particul&rticle 7 of Andean Decision 617, does not govern the transit of
goods from a no#ndean Community country (e.g. Panama) through amleAn Community
Member (e.g. Colombia), that has a pamdean Community country as the final destination (e.g.
Venezuela). Regardled8anama argues that the circumstances prevailimpgticases cannot justify

a failure to accord freedom of transitah cases™?

7.412 Panama also disputes that the exampbesvided by Colombia in Exhibit COR9
demonstrate that freedom of transit is guaranteed. Panama argues that the goods in these examples
were allowed transit based other special exemptions unddirticle 4 of ResolutionNo. 7373 thus

failing to show that all goods arriving from Panama are assured freedom of international transit.
Under Article 4 of ResolutionNo. 7373 Panamanotesthat textile, apparel and footwear goods
consigned or endorsed to that®t or to imports effected for processing, travellers or postal traffic, or

to goods consigned to industrial users of free trade zones or to "Permanent Customsardsers"
exempt from the port of entry restrictiofts.

7.413 The issue before the Parisl therefoe whether freedom of transit is extended to subject
textiles, apparel and footwear arriving from Panama in international transit, via the exemption in
Article 4, paragraph,®f ResolutionNo. 7373

7.414 The Panel concluded abdvVethat the provision of "freesim of transit'requiresextending
unrestrictedaccess via the most convenient routes for the passage of goods in international transit
whether or not the goods have been tiglipped, warehoused, brelllked, or have changed modes

of transport. While &ember is not required to guarantee transport on necessarily any or all routes in
its territory, transit must be provided on those routes "most convenient" for transport through its
territory.

7.415 Article 4 of ResolutionNo. 7373 indicates that exemption frothe measure imposing the

ports of entry restriction arises where goods are "subjected tostgpraent’*® Article 385 of
Colombia's Customs Statute, which Colombia has described as applicable to the ports of entry
measuré€® defines transhipment as thgansfer of goods from the means of transportation used for
the arrival of the goods in Colombia to another means of transportation that will be used to take the
goods out of Colombia (as translaté)

7.416 Based on the Panel's earlier interpretation thadfsen of transit undedrticle V:2 must be
extended to goods in international transit regardless of whether the goods have beshippaasor
have changed modes of transport, the Panel preliminarily finds that the languéggclm4,
paragraph 3, wheoonsidered in light of the definition of "trassfipment"” as it appears in applicable
Colombian legislationdeniesfreedom of transit tall textiles, apparel and footwear that are traffic in
transit arriving from Panama or the CFZ.

"1 See Panamatesponse to Panel question 166.

"235ee Panamatesponse to Panel question 166.

"3 See Panamafist oral statemenpara.58.

" gsee SectioVIl.1.2(c)(ii) .

"3 n this senseAtrticle 4 provides la presente resolucién no se aplicara sobre aquellos bienes que se
pretendan someter a las modalidad de transbordo

" Colombia's response to Panel question No. 69.

"7 Article 385 defines "transbordo”, or traskipment, intis original text as follows:Es la modalidad
del régimen de transito que regula el traslado de mercancias del medio de transporte pailzkdilegada al
territorio aduanero nacional, a otro que efectla la salida a pais extranjero, dentro denanaduésa y bajo su
control sin que se causen tributos aduarieros
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7.417 The Panel is of theiew that, on its face, the violation is clear. As Panama noted, the right to
proceed in international transit under thAeticle 4 exemption of the ports of entry measure is
conditioned on whether goods arriving from Panama or the CFZ arestrgoped,and not on
whether thegoods have a country other than Colombia as their final destination. The applicable
definition of "transshipment" in Colombian law indicates that goods must be transferred between
means of transportation that will be used to renttveegoods from Colombia. As such, goods must
be transshipped in order to proceed as traffic in transit, in plain contravention of the definition given
to the term of art "traffic in transit" iArticle V:1.

7.418 The Panel thus agrees with Panama's concatnGblombia's definition of trarshipment

fails to guarantee that goods arriving from Panama or the CFZ will be permitted to transit through
Colombia by land after arriving by sea oriailColombia. Article 385 of Colombia's Customs Statute
indicates that arriving goods must be transferred from the means of transportation used for their
arrival to another means of transportatibat will be used to take the goods out of ColomHimder

this definition, it is thus not clear whether goods arriving ino8idia by boat from Panama may be
transferred to a truck to proceed in international transit, when that truck does not have a immediate
direct route to a final destination outside Colombia. Although the Panel shares this concern, the Panel
reiterates thaits finding is based on the express requirement that goods beshigpgd in order to
proceed in international transit.

7.419 The Panel further considers Colombia's additional arguments insufficient to rebut the
presumption of violation arising from the trastsipment requirement in th&rticle 4 exemption in
ResolutionNo. 7373 In particular, the Panel will address Colombia's arguments that its international
commitments, geographic considerations and past practice reveal that Colombia ensures freedom of
international transit for all textile, apparel and footwear goods arriving from Panama or the CFZ.

7.420 The Panel will first address Colombia's argument that by virtue of its participation in the
Andean Community, Colombia is obliged to guaesiteedom of interndonal transit to all covered

goods arriving from no/@ommunitymembers when in international transit through its territory. The
Panel notes under Decision 399, as indicated iArtisle 8, international transportation provided by
carriers from third contries through the territory of one or manembercountries, shall be regulated

by the national legislation of each of thhembercountries through which they pass or by the
provisions of international agreements in foreendean Community Decision 61in, turn sets rules

for free circulation of gopodamongAndean Communitynembercountries However Article 7 of

this Decision notably does not recognize transit of goods from a third country, such as Panama,
through one or morenembers' territories (e.gcolombia), to a final destination in another third
country (e.g. Venezuela). As such, thedean Community Decisionsited by Colombia do not
regulate all conceivable transit trajectories for international transit byCoeommunity member
countries. Accadingly, the Panel disagrees that Colombia's Andean Community commitments
demonstrate that international transit is in all cases guaranteed for covered merchandise from Panama.
Instead, Andean Community Decision 399 explains that transportation by thirdries through
membercountries, such as Colombia, will be subject to national legislation, which, as the Panel noted
above, has been deemed inconsistent wtticle V:2 on its face. Moreover, due to the
inapplicability of Andean Communitylegislationto non-member tonorrmember transit matters,
definitions of transshipment in Andean Communifyecisiors 327 and 617 provided by Colombia

are not relevant to the Panel's consideration.

7.421 The Panel also finds unpersuasive Colombia's argumentspésatpractie reveals that
textiles, apparel and footwear arriving from Panamaae indeed been permitted to proceed in
international transit without limitationvhenever the importer complied with the requirements in
ResolutionNo. 7373and demonstrated goods would tonsumed elsewhef@ Panama has argued

18 Colombia'sfirst written submissionpara.286, Colombia's second written submission, par&;
Exhibit COL-29.
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that examples presented by Colombia do not demonstrate that international transit is guaranteed on
the basis that goods in these examples were allowed transit bast#tenspecial exemptions under

Article 4 of ResolutionNo. 7373’ Setting aside Panama's argument, the Panel finds it difficult to
conclude anything on the basis of examples presented in Exhibit280ieferred to by Colombia.

At most, each example indicates that the goods departed from Chinglti8hemthe first example

and Chiwan in the second example), arrived in Buenaventura, and have Bogota as a destination. The
Panel cannot identify any indication that the goods will proceed to a destination beyond Colombia,
thus calling into question hoviné exhibits demonstrate that freedom of transit is ensured for "traffic

in transit". Based on the absence of adequate information, the Panel rejects the argument that
Exhibit COL-29 sufficiently demonstrates that freedom of international transit is ehdareall

covered merchandise.

7.422 Colombia has also argued ththe requirement irticle 4 of the ports of entry measure to
transship goods does not limit freedom of transit for goods arriving from Panama, since the absence
of a road connecting Panama wi@olombia necessitates that all deliveries from Panama must
undergo transhipment to enter Colombian mark&$ Essentially,Colombia is arguing that any
goods arriving from Panama would never have occasion to transit through Colombia without
undergoing transshipment (e.g. from boat or aircraft to another vehicle, such as a truck or second
airplane), thusiecessarily metg the conditons of theArticle 4 exemption. The Panel recalls that

rebut Colombia's claimPanama has presented an exampla gbod first shipped to Ecuador, and

then proceeding to Venezuela via a route that enters Colgmiimaresponse to Panama's example,
Colombia has stated that such a route would be highly unrealistic due to business impracticalities, but
submits that sth entry would be permitted subject to the condition that the importer posted a
guarantee and ensured that the goods were destined for consumption outside of C&lombize

Panel's view, Panama has not sufficiently demonstrated to the Panel theligossibalone the
practicality of goods arrivingn Colombia via a route through Ecuador. Nor Gasombia provided

any evidence to demonstrate that such a route is impossible, even if it is impractical. Hiowbeer,
Panel's viewwhether or not Pam@a has done soamot in itself resolve the matter of whether
Colombia ensures freedom of transit, within the meaningrt€le V:2 to all goods arriving from
Panama and proceeding in international trandis. noted above, the text of tieticle 4 excefion

within ResolutionNo. 7373 on its face is inconsistent with the requirement set fortArtitle V:2.

Thus, the Panel is not persuaded that Colombia's argument that all goods from Panama must
necessarily undergo trashipment is adequate to rebut gueliminary finding that the ports of entry
measure fails to accord freedom of transit to goods arriving from Panama or the CFZ within the
meaning ofArticle V:2.

7.423 Accordingly, the Panel concludes that by requiring that goods undergeshigmsent in

order to proceed in international transit, Colombia has failed to extend freedom of transit via the most
convenient routes to goods arriving from Panama in international transit within the meaning of
Article V:2 as informed byArticle V:1 of theGATT1994 The Panel therefore finds Colombia's port

of entry measure is inconsistent witticle V:2 of theGATT1994

7.424 Having reached its finding, the Panel however recognizes that as indicated by Colombia,
most if not all of the subject goods shipped from Panaandve in Colombia via sea or air transport,
and thus undergo traishiipment before proceeding in international transit or importation.

"9 n particular, Panama emphasized thgtcle 4 of ResolutionNo. 7373exemptdextile, apparel and
footwear goods consigned or endorsed to the State, or to imports effected for processing, travellers or postal
traffic, or to goods consigned to industrial users of free trade zones or to "Permanent Customsré&sers"
exempt fom the port of entry restrictions.

2 Colombia'sresponse to Panel question.@; Colombia's second written submission, paro.

21 Colombia's response to question No. 7 from Panama.
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7.425 Colombia has expressed its willingness to make a public commitment regarding the guarantee
of freedom of transit tgoods arriving from Panani& The Panel understands that this "public
commitment"while commendablevould not involve an amendment of the wordingAaficle 4 of
ResolutionNo. 7373 to allow for an exemption from the measure imposing the ports of entry
redriction to all goods in international transit.

7.426 The Panel notes that in previous GATT/WTO disputes, where a measure included in the terms
of reference was otherwise amended or removed following the initiation of panel proceedings, panels
have neverthelssmade findings in respect of such a mea&irdrticle 3.7 of theDSU provides that
theaim of the dispute settlement mechanism is to secure a positive solution to a. dfspicte 3.4

of the DSU provides thateécommendations or rulings made by the B3BIl be aimed at achieving a
satisfactory settlement of the mattdihe Panel believes that declining to rule on this issue on the basis
of Colombias promise to publicly commit to allow all international transit, would not allow it to
secure a positivesolution to this dispute and to make sufficiently precise recommendations and
rulings so as to allow for prompt compliariéé. The Panés view may have been different if
Colombia had amended the text ofrticle 4 to allow all international transit. In eéhcurrent
circumstances, though, the Panel believes that a public commitment is not sufficient for the Panel to
find otherwise

Whether the ports of entry measisenconsistent withrticle V:2, secondsentence

7.427 Panama has additionally claimed that thegpof entry measure and Colombian legislation is
inconsistent with the obligations in the second sentencartifle V:2 by makingdistinctions on
freedom of transit based on place of origin or departure, or on any circumstances relating to
ownership ofhe goods.

7.428 The Panel recalls its conclusion tiaticle V:2 extends MFN obligations to goods based on
the circumstances of their transit, and prohiblembers from making distinctions thetreatment of
goods, based on their origin or trajectory prioatdving in their territory, based on their ownership,
or based on the transport or vessel of the goods.

7.429 The Panel notes that the ports of entry measure applies exclusively to textile, apparel and
footwear goods originating in or arriving from Panamatteer CFZ. As such, only those goods
arriving from Panama or the CFZ are subject to the requirement withiArtioke 4 exemption in
ResolutionNo. 7373to transship goods in order to proceed in international transit. The Panel recalls
its finding thatColombia has failed to extend freedom of transit to goods arriving from Panama due to
this requirement. Since this requirement is imposed on goods arriving from Panama, the requirement
is based on the goods' origin (i.e. the goods originated in Panathe @FZ), and based on its
trajectory prior to arriving in Colombia (i.e. the goods originated in a third country but transited
through Panama or the CFZ prior to arriving in Colombia).

7.430 Accordingly, in light of the fact that only goods arriving from Panamthe CFZ are subject
to the requirements under thaticle 4 exemptionwhile goodsoriginating in or departing from a
Member other than Pananaae permittedto proceed in international transit, the Panel finds that
Colombia makes distinctions based the place of origin or departure of textiles, apparel and
footwear arriving from Panama or the CFZ in violation of the second senteAdictd V:2.

22 Colombia'dfirst written submission, par&87; Colombia's respoaso Panel question N@0.

2 panel Reportlndonesiai Autos para.l4.9, Appellate Body Reporirgentinai Footwear
para.64, Panel Report)Si Wool Shirts and Blousgpara.6.2, where the US measure was withdrawn shortly
before the issuance dfi¢ Panel Report, GATT Panel Rep&EC T Dessert Apples GATT Panel Report,
EECT Apples (US) GATT Panel Report)Si Canadian Tuna GATT Panel Repor&EECT Apples | (Chile)
GATT Panel ReportEECi Animal Feed Proteins

24 pppellate Body Reporiustraliai Salmonpara.223, Appellate Body ReporGhilei Price Band
Systemparas140-143.
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(iv) Conclusion

7.431 Accordingly, the Panel finds that the ports of entry meaisureonsistent witlpoth the fist
and second sentencesfoticle V:2 of theGATT1994

J. WHETHER THE RESTRICTON ON PORTS OF ENTRYAPPLICABLE TO TEXTILES, APPAREL AND
FOOTWEAR ARRIVING FFOM PANAMA IS INCONSISTENT WITH ARTICLEV:6 OF THE
GATT1994

1. Main arguments of the parties

7.432 Panamaargles that Colombia's ports of entry measure accords treatment less favourable to
goods in transit through Panama than that which would have been accorded had those same goods
been shipped directly from their place of origin without transiting through Paaath#herefore is
inconsistent withArticle V:6 of theGATT1994

7.433 Panama argues thatticle V:6 requiresWTO Members in whose territory importation occurs

to accord treatment not less favourable to goods that have been in transit through another WTO
Member than they would have accorded to those products had they not transited through that
Member’®® In Panama's view, an examination of the ordinary meaning of the terArsidte V:6
confirms that it applies tgoods which have beehin transitto a Membe's territory in the sense that

the journey of goodsvhich were previously in transit has terminafd. Panama considers the
immediate context of the other termsAuticle V:6, second sentence, notably the references to the
terms "direct consignment’, tHentry of goods" at "preferential rates of duty" and the Member's
"prescribed method of valuation for duty purposes", confirm that the obligation applies to the Member
in whose territory the journey terminatés. Panama further submits that the placementhis
obligation inArticle V:6 among the other provisions Article V in its entirety is reasonable as the
obligation present idrticle V:6 establishes mostfavourednationrequiremento sanction practices

by importing Members that may restrict ondermine the freedom of transit through other WTO

Members'?®

7.434 In light of its interpretation, and in consideration of the fact that the ports of entry measure is
exclusively applicable to goods which have arrived in Colombia after transiting through Pamnama
the CFZ, Panamconsiders the violation éfrticle V:6 is clear.

7.435 Colombia argues that Panama's claim unfidicle V:6 is invalid since the ports of entry
measure does not apply to merchandise in transit through Colombia with a final destinatioarelsewh
As Colombia argued in relation to its claim undeticle V:2, Colombia contends that the title and
first paragraph ofArticle V provide context and clearly delineate the obligationsAiticle V:6.
According to ColombiaArticle V only contains obgations related to “freedom of transit" and as
such, all provisions undérticle V are limited in scope to goods in transit when the passage across a
Members territory is a portion of a journey "beginning and terminating beyond the frontier of the
contracting party across whose territory the traffic pass&s".

7.436 Colombia reiterates its argument presented in relation to its claim Anige V:2 that all
textiles, apparel and footwear arriving from Panama in international transit through Colombia are
exenpted from restriction§® Due to the exemption, Colombia submits that textile, apparel and

> panama's second oral statement, @&a.Panama's second written submission, &xh.

2% panama'dirst oral statementpara.63, Panama's second wett submission, pard50, Panama's
second oral statement, pabd4.

?"panama's second oral statement, @Ba.Panama's second written submission, &@.

"2 panama's second oral statement, [&ifa.

2 Colombia's second written submission, pd&2, Colombia's second oral statement, pa&a.

30 Colombia's second written submission, pa&4.
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footwear goods of any origithat have transited through Panama may enter any of the 11 designated
ports, when in transit to a final destination elsewhere, judtthese goods had arrived directly from
their place of origin.

2. Consideration by the Panel
(a) Legislation related to Colombia's international transit regime

7.437 In the preceding Sectiondl.C.1-VII.I, thePanel discussed Colombian legislation applicable

to textile, apparel and footwear goods arriving from Panama, including the regulation of subject goods
arriving for final consumption in Colombia as well as those subject goods proceeding through
Colombia ininternational transit to destinations beyond Colombia.

7.438 Panama considers that the port of entry measure is inconsisteiriigte V:6 based on the
requirementunder Article 2 of ResolutionNo.7373%, as modified byResolutionNo. 76373
(explained in @dtail in SectionVII.E.2(a) above), that textiles, apparel and footwear classifiable under
Chapter$0-64 of the Colombian Tariff Schedule arriving from Panama into Colomizig only be
entered at Bogota airport or Barranqudkaport

"Las mercancias clasificables por los capitulos 50 al 64 del Arancel de Aduanas,
procedentes de la Republica de Panamda, deberan ser ingresadas e importadas
exclusivamente por la jurisdiccion de la Administracion Especial de Aduanas de
Bogota, sise transportan por via aérea y por la jurisdiccién de la Administracion
Local de Aduanas de Barranquilla, si se transportan por via maritima, y por tanto,
no procederd para estas mercancias la autorizacion del régimen de transito

aduanerg'™®

7.439 Colombia, on he other hand, argues that the port of entry measure is fully consistent with
Article V:6, in light of the exemption inArticle 4 of ResolutionNo.7373 (explained in
SectionVIl.l1.2(a) above), which provides that the generastriction imposed undefrticle 2 of
ResolutionNo. 7373does not apply to goodghich are submitted for trarshipmentin consideration

that goods that undergo trasisipment do not have Colombia as a final destination:

"Lo sefalado en el articulo®2de la presente resolucién no se aplicara sobre
aquellos bienes que se pretendan someter a las modalidad de transbordo,
considerando que en este caso la mercancia no tiene como destino final
Colombia...""®*

7.440 The Panel will consider both parties' argument®iation toArticle V:6 in the context of this
legislation.

3L Exhibit PAN-34.

732 Exhibit PAN-36.

733 Exhibit PAN-34.

34 Exhibit PAN-34. Additionally, Article 4 exempts goods consigned or endorsed to the; Sgateds
imported for specific state or emergency usgsds arriving byravellers or postal traffic, or in route to Leticia,
San Andrés or Santa Catalingjoods consigned to industrial users of free trade zorssl goods under
subheading$4.01 to 6405 of Colomlia's Tariff Schedule thaarrive at any of the 11 ports designated in
Article 39, paragraph 1 oResolutionNo.4240. ResolutiofNo. 7637 further exemp goods consigned to
"Highly Exporting Users" antiPermanent Customs Userseée Article3 of Resolubn No. 7637



WT/DS366R
Pagel84

(b) Article V of the GATT1994
7.441 Article V:6 of theGATT 1994provides as follows:

"Each contracting party shall accord to products which have been in transit through
the territory of any other contranty party treatment no less favourable than that
which would have been accorded to such products had they been transported from
their place of origin to their destination without going through the territory of such
other contracting party. Any contractingrpy shall, however, be free to maintain its
requirements of direct consignment existing on the date of this Agreement, in respect
of any goods in regard to which such direct consignment is a requisite condition of
eligibility for entry of the goods at pigrential rates of duty or has relation to the
contracting party's prescribed method of valuation for duty purposes."

7.442 The full text ofArticle V appears above i8ectionVIl.l.2(b) above
(© Interpretation ofArticle V:6 of the GATT1994

7.443 The Panel is therefore called upon to determine whether the ports of entry misasure
inconsistent withArticle V:6 of the GATT1994 As the Panel noted in relation to Panama's claims
under Article V:2"%° Article V addresses matters related"feeedom of transit" of goods. This is
reflected in the title of the provision. Moreover, the Panel notedAthide V:6 generally extends
MFN protection to Members' goods which "have been in transit".

7.444 The parties dispute the proper interpretatibthis text as it informs the scope of coverage of
Article V:6. As was the case witArticle V:2, neither the Appellate Bodyor a GATT/WTO panel
has ever interpretedrticle V:6. Accordingly, the Panel will agaianalyse Panama's claim under
Article V:6 in accordance with the principles of treaty interpretation set forth iW@iel. The Panel
will thus considerArticle V:6 in accordance with its ordinary meaning in its context and in light of its
object and purpose, where necessary. The Panel mayreded to supplementary means of
interpretation, including theavaux preparatoireto inform its interpretation, whenever the meaning
of its term is ambiguous.

(d) The scope of application of the MFN obligationAirticle V:6 of theGATT1994

7.445 The Panel wilffirst consider the ordinary meaning of the termg\iticle V:6 on its face and

in its context. As the parties' arguments indicate, the central issue is wAdibkerV:6 extends

MFN obligations to Members whose territory is the ultimate destinatiaieofgood in transit, or
whether the obligation only extends to Members whose territory a good passes through intermediately
in route to a final destination elsewhere.

7.446 Article V:6 provides in its first sentence that:

"Each contracting party shall accai@ productswhich have been in transthrough

the territory of any other contracting party treatment no less favourable than that
which would have been accorded to such products had they been transported from
their place of origin to their destination tut going through the territory of such
other contracting party.” (emphasis added).

7.447 The Panel recalls Panama's argument that the application of the principles of treaty
interpretation tdArticle V:6 makes clear thakrticle V:6 imposes obligations onéhcountry in which

35 5eeSectionVIL.I .
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the goods terminate their journey, in this case, ColofibigdPanama notes thatrticle V:6, first
sentence imposes an obligation on WTO Members to respect products that "have been" in transit
through another Membé¥’ The reference to ive been" means that the transit across the territory of
another WTO Member has already taken place and the goods are not longer in transit, but are in the
country in which they terminate their journ€§y. Panama notes thaArticle V:1 makes no
gualification that goods in transit have to be sold outside the country through which the goods
transit’*® In Panama's view, while paragraph® af Article V refer to the obligation to provide
freedom of transit though its territorgrticle V:6 refers to the obligain imposed on the Member
whose territory is the final destination not to discriminate against d8bdghus, Panama argues the
obligation in Article V:6, first sentence is that the WTO Member in whose territory the journey
terminates must accord treatmentless favourable to goods that have been in transit through another
WTO Member than they would have accorded to those products had they not been in transit through
that Member*' In effect, Article V:6, first sentenceestablished an MFN requirement thaust be
observed by the country of destinatiéh.

7.448 Panama considers the immediate context of the other terfudicie V:6, second sentence,
confirm that the obligation applies to the Member in whose territory the journey terminates. In
particular, Paama notes the second sentence includes the terms "direct consignment”, the "entry of
goods" at "preferential rates of duty" and the Members "prescribed method of valuation for duty
purposes*® Panama submits that all these terms relate to the final iatjmortof goods in a
Member's territory and make clear that the Member upon which the obligations are imposed is the

importing country and not the country of trarféft.

7.449 As a matter of proper treaty interpretation, Panama considers the placement of pa@agfrap
Article V reasonable as it sanctions practices by importing Members that may restrict or undermine
the freedom of transit through other WTO MembétsMoreover, Panama argues its interpretation of
Article V:6 would not result in duplication of thegiections provided irArticle I:11. In Panama's

view, Article I:1 provides protection from discrimination on the basis of the origin of goods, while
Article V:6 requires that Membsido no discriminate on the basis of the country through which the
goods fave been in transif®

7.450 Colombia has arguel that all the provisions irArticle V contain obligations related to
"freedom of transit" for goods in transit when the passage across a Netehdory is a portion of a
journey beginning and ending beyond thenfier of the Member across whose territory the traffic
passes.

7.451 Colombia argues that the contextAdticle V, including its title and the definition of goods in
transit in Article V:1 guide interpretation ofrticle V:6. In the context ofArticle V:1, Colombia
submits thatArticle V:6 does not impose on Members any obligations to goodsdthatot have
another Member's territory as their final destinafitn. The phrase inArticle V:1 that goods
"beginning and terminating beyond the frontier of the i@miing party across whose territory the

3 panama’s second oral statement, [B8a.

3" panama’s second oral statement, fB¢a.

"% panama's second oral statement, f¢a.

39 panama's second written submission, pHBA.

"% panama'second written submission, pai&0.

" panama’s second oral statement, fB¢a.

"2 panama's second written submission, pHsA.

3 panama’s question No. 8 to Colombia, Panama's second written submissiotb(ar@anama's
second oral statement, pab5.

"4panama’s second oral statement, BBa.

%5 panama’s second oral statement, [&ifa.

"“®panama's second oral statement, f9a.

47 Colombia's second written submission, pa@il; Colombia's second oral statement, p48a.
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traffic passes" informs that all subsequent obligationdriticle V do not apply to goods which
terminate in a Member's territof§f Colombia argues that this is the context in which ArticlesiV:2

6 must be reatf® The definition of goods "in transit" establishes the scopartéle V.”*° While

noting thatArticle V:6 has never been ruled upon previously, Colombia argues that views expressed
by the WTO Secretariat and academic scholars support its’VieMoreover,Colombia argues that
Panama's interpretation of MFN obligations Amticle V:6 would essentially undo the explicit
limitation of MFN protections as provided to gadzhsed on their origin, set forth Article I:1 of the
GATT19947

7.452 Colombia also disputeRPanama's argument that the exemption for direct consignment in
Article V:6, second sentence would be rendered inutile by interpreting the scope of the first sentence
as limited to goods in transthrough a Member's territory>® Colombia argues that theirect
consignment exemption merely indicates that Members were not prevented from maintaining
historical consignment rules and has nothing to do with whether a Member is allowed to discriminate
between goods in transit directly from their place of origincampared to goods which transit
through other Member territories before arriving at their final destinatforinstead, Colombia
considers the second sentence to be out of place, as it is unexpected that anything dealing with direct
consignment, preferéial duty rates and customs valuation should appeértiole V. According to
Colombia, this is readily apparent singsicle V deals with goods in transit that would not be subject

to customs dutie§?

7.453 The Panel notes thatticle V:6, first sentence itludes the phrasetoductswhichhave been

in transitthrough the territory of any other contracting party" (emphasis added) when discussing the
applicable goods regulated by the provision. The Panel notes that the phrase incorporates the present
perfed tense of the verb "to be". No other provisiondAiticle V employ the present perfect verb
tense, instead relying on the term of art "traffic in transit", which is define&ttinle V:1, when
discussing the applicable goods regulated by the providiom particular,Article V:5 addresses

MFEN protection requiring parties to accord "treatment no less favourable" to "traffic in transit through
the territory of any other contracting party" "[w]ith respect to all charges, regulations and formalities
in connection with transit”. The text dfrticle V:6 doesnot provide that each contracting party shall
accord treatment no less favourablérgdfic in transit through the territory of any other contracting
party. Moreover, Members are not obliged to acddieN protection to products whidre in transit,

or to products whichwere in transit. InsteadArticle V:6 requires Members to extend MFN
protection to productswhich have been in transithrough the territory of any other contracting

party".

78 Colombia's first witten submission, par279; Colombia's second written submission, pa8a.

" Question No. 8 from Panama to Colombia

%% Colombia's second written submission, pa@&2.

5! Colombia's second written submission, paras- 186

52 Colombia's second writtesubmission, para.88.

53 Question No. 8 from Panama to Colombia.

>4 Question No. 8 from Panama to Colombia.

55 Question No. 8 from Panama to Colombia.

®The Panel notes that Artic\e1 defines the term "traffic in transit". Subsequently, paragraghs 2
empoy this term. Paragraph 2 reads in pafthére shall be freedom of transit for traffic in transit..."
(emphasis added)Paragrap!B reads in part: "Any contracting party may require theffic in transitthrough
its territory be entered at thegper custom house ..." (emphasis addé€tjragrapl reads in part:All charges
and regulations imposed by contracting partiegraffic in transit..." (emphasis added)Paragraplb reads:
"With respect to all charges, regulations and formalitiesoimection with transit, each contracting party shall
accord totraffic in transitto or from the territory of any other contracting party treatment no less favourable
than the treatment accordedttaffic in transitto or from any third country" (emphasadded). Paragraph 6
does not refer to "traffic in transit" in its text.
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7.454 The Panethus considers it necessary to examine the meaning of the ppradactswhich

have been in transithrough the territory of any other contracting party" in order to determine the
scope ofArticle V:6, i.e. what goods are regulated by the provision.e Planel recalls that the
Appellate Body inChilei Price Band Systembservedyenerally that requirements expressed in the
present perfect tense impose obligations that came into being in the past, but may continue to apply at
presenf>’ Implicitly, the present perfect verb tense refers to an action that happened at an
unspecified time in the past before the present moment. In addition, the perfect aspect refers to a past
happening that is considered in relation to a later event or time, although itearuwbether the

event referred to is understood to continue at present, or has recently cofludadsuch, the
ordinary meaning of products whiclhadve beenn transit" remains unclear. On the one hand, the
goods may have begun transit in the pastabe still continuing in transit until an unspecified time in

the future. On the other hand, the goods may have recently been in transit, but are no longer in transit.
Due to these opposing possibilities for interpretation, the Panel considers ifpisssitile to clearly
determine the meaning of the phrase "to products whele beerin transit" simply by reference to

the text. Accordingly, the Panel will considerticle V:6 in light of context provided elsewhere in
Article V.

7.455 As discussed above and relation to Panama‘rticle V:2 claim, Article V is generally

entitled "Freedom of Transit". Moreover, the Panel notes that a definition of the term "traffic in
transit" appears ifirticle V:1. Colombia argues that the scopeAsficle V is informedby its title
("Freedom of Transit") and the definition of "traffic in transit" providedhiticle V:1 that goods are
"deemed to be in transit across the territory of a contracting party when the passage across such
territory ... is only a portion of a ogplete journey beginning and terminating beyond the frontier of

the contracting party across whose territory the traffic pagse€blombia argues that this definition

of "traffic in transit" informs the definition of "transit" for the entitgticle, induding Article V:6.7%°

Thus, Colombia argues that the scop@uicle V is limited togoods destined for sale outside of the
country through which it is passifg.

7.456 While Colombia considers that "freedom of transit" is one and the same for all proviseons, th
Panel does not agree. The Panel notes that neither "freedom" nor "transit" are defined anywhere in
Article V or the WTO Agreement The Panel recalls that the dictionary definition of "freedom" as
referred to in relation to Panamafsticle V:2 claim is "the unrestricted use of somethin§®.
Moreover, the Panel notes that the dictionary definition of "transit" is "the action of passing across or
through; passage or journey from one place or point to an6thert "[tlhe passage or carriage of
people or gods from one place to anothé#" Taken in combination, consideration of the dictionary

or ordinary meaning of these terms does not shed light on the issue of wheitlerV:6 only
concerns goods which are in passage through a territory with a destioatside/beyond that

57 Appellate Body ReportChile i Price Band Systenpara.206, citing G. Leech and J. Svartvik,
Communicative Grammar of EnglisliLongman, 1979), paras. 1149. R. Quirk and SGreenbaumA
University Grammar of EnglislLongman, 1979), paras. 3330.

8 G. Leech and J. Svartvild Communicative Grammar of Englist.ongman, 3rd edition2002),
paras 122 and 125. The authors comment that the present perfect tense has fedrpetsible uses: (i) a past
event with results in the present time; (ii) an indefinite event in a period leading up to the present time; (iii)) a
habit in a period leading up to the present time; and (iv) a state leading up to the present time (i)ln(iiie
and (iv) the authors note that events may be understood to continue at the present time. However in use (ii), the
authors note that the present perfect tense often refers tedietindefinite past, i.e. the event has recently
concluded.

9 Colombia's comment on Panama's response to Panel question No. 116.

%0 Colombia's comment on Panama's response to Panel question No. 116.

* Colombia's first written submission, pagx.9.

%2 See Panamafirst written submissionpara.171, citing The NewOxford Dictionary of English
(Clarendon Press"?Ed. 2001), p. 730.

"3 The New Shorter Oxford English Dictiong@larendon Press"Ed. 1993), p3327.

"% The New Shorter Oxford English Dictionglarendon Press"™Ed. 1993), p3327.
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territory, whether it concerns goods which have arrived at their final destination, dPbdtius, the
titte and the ordinary meaning of the term "transit" do not inform the scope of all the provisions of
Article V.

7.457 Additionally, the Panel rejects the view that the definition of "traffic in transit" provided in
Article V:1 necessarily informs the definition of transit for the entire article, in particular, the
reference to "products whidiave beerin transit” inArticle V:6. As he Panel has noted, while the

term of art "traffic in transit" appears in paragraps df Article V, the term is not used in paragraph

6. Contrary to Colombia's argumeristicle V:1 clearly indicates that "[t]raffic of this nature is
termedin this Article ‘traffic in transit" (emphasis added) when referring to goods in which "passage
across such territory ... is only a portion of a complete journey beginning and terminating beyond the
frontier of the contracting party across whose territory the ¢rpfisses". Moreovefyticle V:1 does

not expressly state that the concept of "traffic in transit" is applicad# fovisions inArticle V.
Therefore, the Panel declines to conclude based either on the definition of traffic in transit appearing
in Article V:1 that the scope oArticle V:6 only concerns goods whighass through a territory of a
Member as a portion of a larger trajectory that begins and ends in beyond the frontier of the Member
across whose territory the goods pass.

7.458 In the Panel's viewthe immediate contexirovided byArticle V:6, second sentence helps to
inform the intended scopand applicatiorof Article V:6. The Panel recallthat the second sentence
in Article V:6 providesas follows

"Any contracting party shall, however bedrto maintain its requirements of direct
consignment existing on the date of this Agreement, in respect of any goods in regard
to which such direct consignment is a requisite condition of eligibility for entry of the
goods at preferential rates of dutyhas relation to the contracting party's prescribed
method of valuation for duty purposes".

7.459 The Panel notes the inclusion of the terms "direct consignment" as "a requisite condition of
eligibility for entry of the goods at preferential rates of duty" &metthod of valuation for duty
purposes". As argued by Panama, these terms are irrelevant for countries that are intermediary
destinations for goods in transit, since "eligibility for entry", "valuation" and "duty" collection are not
undertaken for goodim transitthrougha Member's territory that will not be subject to importation

and customs valuation requirements. In light of the focus on activities in the second sentence
commonly associated with importation of goods, Panama argues that the redisireiibe second
sentence ofArticle V:6 would be unnecessary if the first sentenceAdicle V:6 were limited in
application to goods that are in trangitougha Member's territory. Panama submits that such an
interpretation is impermissible as it cam be reconciled with the prindgthat interpreters may not
reduce whole clauses to inutilif§

7.460 Colombia has argued that the second sentence isistdrical relevance only, as the
requirement is linked thistorical preferential schemes that are armkr relevant toda¥’ Colombia
additionally argues that the reference to direct consignment requirements in paragraph 6 simply
clarifies that direct consignment requirements are not affected by the obligation to extend MFN
treatment to goods in internatial transit through a Member's territdf§. Finally, Colombia

" For instince, in the Panel's view, these terms may be construed to mean “the unrestricted passage or
journey of goods through a territory”, but also "the unrestricted passage or journey from one location to another

location".
766

767
768

Question No. 8 from Panama to Cwibia.

Question No. 8 from Panama to Colombia.

Question No. 8 from Panama to Colombiehe Panel notes that Colombia has argued as follows:
"[T]he second part of Articl¥/:6 remains entirely valid and useful as a clarification that
nothing in this praeision limits the right of Members to maintain their f@esting direct
consignment requirements. In other words, what this says | that it is not because a Member is
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characterizes the second sentence as mispfacsidce issues related to direct consignment,
preferential duty rates and customs valuation are not relevant with goods in transit, which are not
subject to customs dutié&’ In light of this misplacement, Colombia argues that the second sentence
should not read as context to interpfaticle V:1. Otherwise, interpretation would render the first
sentence equally out of place, despite that factttieffirst sentence makes complete sense in the
context of provisions dealing with goods in international transit. Colombia argues this form of
interpretation would "impos[e] consistency on the basis of an oddity" and would lead to an "absurd
result"7,7lanapproach which is not permitted under the principles of treaty interpretation within the
VCLT.

7.461 The Panel does nafgreewith Colombia's approach to interpretation of the second sentence
of Article V:6. The Appellate Body itJST Gasolineexplained as fuamental to the principle of
effective treaty interpretatioru{ res magis valeat quam pergdihat meaning and effect should be
given to all terms in a treaty:

"One of the corollaries of the 'general rule of interpretation' inMB&T is that
interpretaibn must give meaning and effect to all the terms of a treaty. An interpreter
is not free to adopt a reading that would result in reducing whole clauses or
paragraphs of a treaty to redundancy or inutifffg."

7.462 In the Panel's view, treatment of languageearing in the second sentence as "out of place"

or historically outdatecseems inconsistent with the interit tbhe drafters of the Agreement, as it
suggests reading an entire clause out of the Agreement. In accordance with the rules of interpretation
as set forth in the/CLT, the Panel considers itself obliged to consider the teXrtifle V:6 as it

exists in its entirety.

7.463 The Panel will therefore consider the second sentence both in terms of its placement and in
terms of substance. Panama Hadbmited that discussion of a requirement related to direct
consignment as a condition for entry of goods at preferential duty rates would be illogical if the
second as well as the first sentence were not addressed to Members whose territory served as the final
destination for importation of a good.sA structural matteaside from the fact that both sentences
appear in the same paragrapite use of theonjunction"however" in the opening clauss the

second sentence servesgrammaticallyand logicallylink the first and second sentenceBhus, to

the extent the second sentence may only address concerns related to a Member whose territory serves
as a final destination for goods in transit, the placement of the second sentence and its grammatical
link to the first sentences defies interpreting the first sentence as extending obligations to intermediary
destinations for goods in international transit.

7.464 In terms of substance, the Panel notes that the second sgmemitsa Memberto maintain
any direct cosignment requirementthat exised in 1947, whenevetthose direct consignment
requirements were a mandatory conditionentry of the goods gpreferential rates of duty or related
to the Member's prescribed method of customs duty valuatRequirementselated to the direct

not allowed to discriminate between transiting goods that are shipped directly fram thei

country of origin and transiting goods with the same origin that arrive at the border after

having been in transit through another Member, that Members cannot maintain direct

consignments [sic] requirements that -pieged the entry into force of the GAT®Or that

Member."

%9 Colombia refers to the second sentence of Artickas the "odd one out": s€uestion No. 8 from
Panama to Colombia.

" Question No. 8 from Panama to Colombia.

"t Question No. 8 from Panama to Colombia.

"2 5ee Appellate Body RepotiSi Gasoline p. 23.
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consignment of goods have previously been discussed 98k Note by the WTO Secretarfat In

that Note, the Secretariat indicated that direct consignment rules for goods require that a product must
be transported directly from thglace of production to its preferential destination in order to be
eligible for origin treatment. Moreover, the Note explains (as relevant at that point inthabe)

good under direct consignmerdutd only be transported through territory other thiaat of its origin

or final destination, if justified for geographical reasons, and if the goods in question have remained
under customs surveillance and have not entered into the commerce of thedransjt

7.465 Though not binding on Members' rights asfaligations, the Panel considers the Secretariat's
commentary consistent with the view that the second sentengdide V:6 is intended to clarify

that, in complying with requirements of the first sentencéntitle V:6, a Member is nevertheless
permited to maintain angirect consignment requiremeritgatexisiedin 1947 (when commitments
among Members were negotiated) without violating the obligation in the first sentence. In other
words, Article V:6, first sentence requires Members to extend Migdtiment to all goods that have
been in international transit, except with respect to specific;exigting direct consignment
commitments.

7.466 In light of the fact thatlirect consignment requirements discussed in the context of being
a prerequisite fothe eligibility for entry of goods atreferential rates of duty or that relate to that
Member's method of valuation for duty purpgsttee Panel thus considers that both the first and
second sentences Afticle V:6 apply to a Member's territory whiclerye as the final destination of
the goods’*

7.467 In reaching its conclusion, the Panel considers that its interpretation conforms with the
principles of treaty interpretation set forth by the Appellate BodyU® i Gasolineto avoid
interpretations that reducertain other provisions to inutility. The Panel recalls its findings dbbve

that Article V:2, second sentence imposes an MFN obligation by prohibiting Members from making
distinction based othe flag of vessels, the place of origin, departure, eakiy,or destination, or on

any circumstances relating to the ownership of goods, of vessels or of other means of tafinsport
"traffic in transit". The definition of "traffic in transit" fromrticle V:1 include those goodswvhen

the passage across suetritory, ... is only a portion of a complete journey beginning and terminating
beyond the frontier of the contracting party across whose territory the traffic '‘pas3ésis,
Article V:2 extends MFN protection to goods in transit through Member countréls Article V:6
extends MFN protection from discrimination based on the geographic course of goods in transit upon
reaching their final destination.

7.468 The Panel additionally notes thatticle V:5 extends MFN protection to "traffic in transit”
"[w]ith respect toall charges,regulations and formalities in connection with tratisfemphasis
added). In accordance with the Ad Note to this provision, MFN protection extenlileetproducts

being transported on the same route under like condititnselation to transportation charges.
Setting aside transportation charges, the protection uAdecle V:5 broadly extends to all
regulations and formalities for all "traffic in transit". Asticle V:6 extends MFN protection broadly

to "treatment” (i.e. "Eachontracting party shall accord to products which have been in transit through
the territory of any other contracting party treatment no less favourable..."), an interpretation that

™ SeeRules of Origin, Note by the Secretariat, Consultative Group of Eighteen, Fourteenth Meeting,
25-27 March 1981, CG.18/W.48, 6 March 1981, Special Distioiip. 5.

™ n resorting to the second sentence of Arti¢lé as contexto interpret the first sentence of the
same provision, the Panel does not reach any finding in regard to the provisions in the second sentence. The
Panel recognizes that the second sentence provides a limited adabtinek exception to the requiremengs s
forth in the first sentence. Furthermore, the Panel is not aware of the existence of any direct consignment rules
that comply with the second sentence.

> see SectioIl.1.2(c)(iv).
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Article V:6 governs treatment extended to "traffic in transit" would oypewih the broad protection
already ensured brticle V:5.

7.469 Finally, while the Panel is satisfied that its interpretation conforms withesédblished rules
governing treaty interpretation, the Panel nevertheless notes that preparatory Wdikl¢d/ does

not offer any conclusive guidance regarding interpretation. SéetionVIl.1.2(c)(i), the Panel
summarzed thetravaux preparatoire involved in the development drticle V of the GATT 1947

The Panel noted that the dirand second paragraphs Afticle V were derived from parallel
provisions in the 1921 Barcelona Convention. These provisions do not shed light on the significance
of Article V:6. In addition, during a 1946 meeting of the Preparatory Committee of tixam&tional
Conference on Trade and Employment, the Technical Subcommittee published a report commenting
on the United States Suggested Charter for an International Trade Organization of the United Nations,
which included proposed text and comments reggrdrticle 10 of the suggested Charter, entitled
"Freedom of Transit".

7.470 Comments in the report of the Technical Sttmmittee reveal disagreementt the correct
interpretation of the provisions in paragraph 6 Aoticle 10, which reads nearly identicallyp
Article V:6 of the GATT 1947(and consequentlBATT1994.”° As both Panama and Colombia
have acknowledgéd, in discussing paragraphs62of the report of the Technical S@ommittee
commented that:

"It is understood that paragraph$ % of thisArticle cover the treatment to be given

by a member country to products in trankitoughits territory between any other
member country and any third country, and paragraph 6 covers the treatment to be
given by a member country to products cleared fromooustwithin its territoryafter

transit through any other member county/{emphasis added)

7.471 However, in light of the distinction made between coverage in paragraptend that in
paragraph 6, the report also notes that "several delegates believedabeaat should be excluded
from Article 10 and set forth elsewhere in the Charter because it does not deal with products in
transit.”"°

7.472 The 12 January 2005 WTO Secretariat Negotiating Group on Trade Facilitation
acknowledged the earlier disagreement surding thevarious possibilities for interpretation of
Article V:6 of theGATT1994

"Paragraph 6 requires each party to treat products, which have been in transit through
the territory of another Member, no less favourably than products transported from
their place of origin to their destination without going through the territory of such
other Member. The text might be read to imply that a country V would have to treat
goods transported through its territory from country X with a destination in
countryZ, after having already been carried through country Y, in the same manner
that would treat goods passing through its territory from X directly to Z, without
having passed through Y. It may be open to discussion, however, whether
paragraplé's equal treabent requirement only covers products passing through a
party's territory after having already passed through another country, or whether it

7% paragraph 6 ofirticle 10 differs only slightly from ArticleV:6, substituting the phrases "member
country" and "other member country" with the phrases "territory of any other contracting party" and "territory of
such other contracting party", respeely; and substitutinghe word"origin" with "place of origin".

""" panama’s second oral statement, para§756Colombia’s second written submission, pA8d.

’® Report of the Technical Sutbmmittee of the Preparatory Committee of the International
Conference on Trade and Employment, CommitteldN doc. # E/PC/T/C.11/54/Rev.1, p. 11.

" Report of the Technical Sutbmmittee of the Preparatory Committee of the International
Conference on Trade and Employment, Committee Il, UN dde/PC/T/C.11/54/Rev.1, p. 11.




































































































































